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— among ee open 


CRIMINAL RESPONSIBILITY AT COMMON LAW AND UNDER 
THE CRIMINAL CODE—SOME COMPARISONS 


All criminal offences justiciable in Queensland are statutory. Some 
are enacted in United Kingdom or Federal Statutes, but the vast majority 
are the enactments of the Queensland Parliament. With respect to 
these latter, criminal responsibility must be determined according to the 
peculiar statutory rules enacted in the Criminal Code ; with respect to 
the former, criminal responsibility is determined according to the common 
law relating to mens rea. 

The purpose of this paper is to compare shortly—and so perhaps 
dangerously—the bases and applications of the common law and Queens- 
land provisions for the determination of criminal responsibility. 


The maxim actus non facit reum nist mens sit rea is ancient, but 
even to-day its application in many respects is uncertain. This 
uncertainty I think derives from the fact that in the ultimate result the 
court in determining criminal responsibility at common law is forced 
to apply a moral test—and morality is full brother to that “ unruly 
horse ”’ public policy. A court at common law in respect of any particular 
offence has first to determine what degree (if any) of guiltiness of mind 
is required to satisfy the maxim and then to determine whether the facts 
establish that degree of guilt. In making these determinations the 
courts are bound or guided by the multifarious and often irreconcilable 
decisions of courts—they get no guidance from any overriding statute. 

The common law doctrine is incapable of definition and may be 
described in many ways.- For my present purposes I describe it thus :— 
In respect of practically all common law offences and in respect of all 
statutory offences (except to a certain extent those interpreted as imposing 
an absolute liability) a person who commits the act constituting the 
offence is not criminally responsible therefor if certain matter held by 
courts to be exculpatory be established by the evidence. Exculpatory 
matter may fall under one or more of several heads, namely, Involuntari- 
ness (including specifically insanity, intoxication, accident), Mistake of 
law, Mistake of fact, Compulsion, etc. 

Criminal responsibility in respect of offences enacted in Queensland 
Statutes does not depend on the doctrine of mens rea—it depends solely 
upon the special statutory provisions of the Criminal Code, especially 
those contained in Chapter V thereof. Those provisions are based largely 
on the common law decisions, but as Griffith C.J. said in Widgee Shire 
Council v. Bonney, 4 C.L.R. 977 at p. 981, “ under the criminal law of 
Queensland, as defined in the Criminal Code, it is never necessary to 
have recourse to the old doctrine of mens rea, the exact meaning of 
which has been the subject of much discussion.’”” In Queensland in 
determining criminal responsibility the court is not riding the unruly 
horse of a moral doctrine, it is mounted on the steadier steed of statutory 
enactment. 


Griffith C.J’s. dictum depends on section 2 of ‘‘ The Criminal Code 
Act of 1899,” which provides that the provisions contained in the Code 
shall be the law of Queensland with respect to the several matters 
therein dealt with’ so that the provisions of the Code, and particularly 
of Chapter V which deals specially with criminal responsibility, exclusively 
constitute the general law on the topic of criminal responsibility. 


“ce 
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Speaking of a section of the West Australian Code (which is copied 
from the Queensland Code), Dixon and Evatt JJ. in Brennan v. R., 
55 C.L.R. 253 at p. 263, said: “‘ But it forms part of a code intended 
to replace the common law and its language should be construed according 
to its natural meaning and without any presumption that it was intended 
to do no more than restate the existing law. It is not the proper course 
to begin by finding how the law stood before the Code and then to see 
if the Code will bear an interpretation which will leave the law unaltered.” 


The same matter is put with even greater authority by the Privy 
Council in Wallace- Johnson v. R., (1940) A.C. 231 

Criminal responsibility in Queensland then is solely a matter of 
interpretation of statute law. 

This is the first basic rule which is essential to an understanding of 
the law of criminal responsibility in Queensland. 


The second basic rule is that section 36 of the Code applies the whole 
of Chapter V (which comprises sections 22 to 36) “ to all aes charged 
with any offence against the statute law of Queensland,” 7.e., whether 
under the Code or not, so that the whole of Chapter V nat be read 
with every statute enacting an offence. 


This section is of enormous effect in differentiating the Queensland 
law from the common law. 


By the common law the requirement of mens rea applies to all 
common law offences (except public nuisance), but in statutory offences 
whether the requirement has been wholly or partially excluded is a 
matter of construction of the particular statute. When the requirement 
has been held to be excluded the offence is said to be one of “‘ absolute 
liability ’’ or ‘‘ absolute prohibition.”” The courts at common law treat 
the requirement as prima facie applying in all statutory offences, but in 
determining whether the requirement is wholly or partially excluded they 
(very broadly speaking) divide statutory offences into two classes, viz. 
(1) fully criminal offences (7.e., those involving immediate imprisonment), 
and (2) quasi-criminal offences (?.e., those involving immediately only a 
monetary penalty). 

In determining whether a fully criminal offence is one of absolute 
liability the courts apply ordinary canons of construction, and hold the 
requirement of mens rea as excluded only if it be so by express words or 
necessary implication, but in determining the question in respect of 
quasi-criminal offences the courts apply ‘also extraordinary canons of 
construction designed primarily to assist in the administration of statutes 
providing for public welfare, and by applying these canons many quasi- 
criminal offences are held to impose absolute liability. 


Section 36 of the Code fundamentally differentiates Queensland law 
from the common law in this regard. That section applies all the 
excusatory provisions of Chapter V to all statutory offences and allows 
no discrimination between fully criminal and quasi-criminal offences. 
No Queensland offence can be one of absolute liability unless the Legisla- 
ture in the clearest terms has made it so. 

I propose next to compare some of the provisions of the common 
law and of the Code in respect of criminal responsibility, and for con- 
venience I shall deal with the matter in the order followed in the Code. 


Of course the comparison is not intended to be exhaustive—I can but 
touch its fringes :— 
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1. IGNORANCE OF LAW AND BONA FIDE CLAIM OF RIGHT. 
(Section 22) :— 

“Tgnorance of the law does not afford any excuse for an act 
or omission which would otherwise constitute an offence, unless 
knowledge of the law by the offender is expressly declared to be an 
element of the offence. 

But a person is not criminally responsible, as for an offence 
relating to property, for an act done or omitted to be done by him 
with respect to any property in the exercise of an honest claim of 
right and without intention to defraud.” 


There seems to be little difference on this topic between the two 
systems. . However, in Queensland an honest claim of right excuses only 
with respect to offences against property, and it is clear from the section 
that reasonableness in the claim is not essential (cf. section 24 whereby 
the excusatory mistake must be honest and reasonable.) At common 
law the claim usually arises in respect to property, but it has been held 
to apply in abduction: R. v. Tinkler, 1 F. & F. 513. Honesty alone 
in the claim is sufficient: R. v. Nundah, 16 S.R. (N.S.W.) 482, R. 
Bernhard, (1938) 2 K.B. 264 at 270-1. 

Section 22 has nothing to do with the bona fide claim of right which 
ousts a magistrate’s jurisdiction—see Clarkson v. Aspinall, [1950] St. 
R. Od. 79 


INTENTION. 
(Section 23) :— 

“Subject to the express provisions of this Code relating to 
negligent acts and omissions, a person is not criminally responsible 
for an act or omission which occurs independently of the exercise 
of his will, or for an event which occurs by accident. 

Unless the intention to cause a particular result is expressly 
declared to be an element of the offence constituted, in whole or 
part, by an act or omission, the result intended to be caused by an 
act or omission is immaterial. 


Unless otherwise expressly declared, the motive by which < 
person is induced to do or omit to do an act, or to form an satueihiot, 
is immaterial so far as regards criminal responsibility.” 


This section partially reflects the common law but introduces 
important differences from it. The first part puts into statutory form 
an underlying principle of the doctrine of mens rea that a man is not 
responsible for an “involuntary ’”’ or ‘‘ unintended’”’ or “ unwilled ”’ 
act—the Code adopts the “ will ’’ as the criterion of responsibility. 


At common law an important departure from the general principle 
arises in respect of a principal’s liability for his agent’s act. Generally 
an innocent principal has no criminal responsibility for his agent’s criminal 
act, but common law courts in respect of certain quasi-criminal offences 
have by applying extraordinary canons of construction held a master so 
responsible even when his servant’s act has not only been “ unwilled ”’ 
by the master but expressly forbidden by him. 


Particularly are these extraordinary canons applied in respect of 
Pure Food laws and the Licensing laws. Thus in Farley v. Higginbottom, 
42 Sol. J. 309, Wright J. held a master liable for his servant’s act ‘“‘because 
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otherwise the Food Adulteration Acts could not be worked’”’ ; in Com- 
missioners of Police v. Cartman, [1896] 1 Q.B. 655, a licensee was held 
responsible for his servant’s act forbidden by the licensee ‘‘ because 
otherwise the object of the section would be defeated.’’ The cases on 
the matter are legion and many are conflicting. This principle of absolute 
liability of a master for his servant’s act has been applied in Queensland 
since the Code, with an entire disregard of both basic rules to which I 
referred at the outset : see Mulherin v. Kingston, [1912] St. R. Od. 282 ; 
Adams v. Turnbull, [1913] St. R. Qd. 237—both licensing cases—and 
Caulfield v. Winters & Co. Ltd., [1914] St. R. Od. 37, where a corporation 
was held guilty under the Stamp Act for its servant’s unauthorised act. 


In Queensland the criminal responsibility of a master for his servant’s 
acts can be determined solely by reference to the statute law of Queens- 
land without any preconceived ideas based on the common law. 


Section 7 of the Code (which so far as simple offences are concerned 
supplanted section 41 of ‘‘ The Justices Act of 1886’’) makes guilty of 
an offence (1) the person who actually does the act ; (2) the person who 
does an act for the purpose of enabling or aiding another to commit 
the offence ; (3) the person who aids in committing the offence ; and 
(4) the person who counsels or procures the commission of the offence. 
Under which of these categories comes a licensee whose servant contrary 
to his orders commits an offence ? Clearly none. Section 7 is exhaustive 
—it alone lays down who is criminally responsible for a criminal act and 
there is no such thing as imputed or constructive criminality in Queens- 
land unless a statute specifically so provides. 

The matter is made even plainer, for by section 23 “‘a person is 
not criminally responsible for an act which occurs independently of the 
exercise of his will,’’ and by section 36 those words must be read into 
every section of every Queensland statute which enacts an offence, and 
there is no basis whatever for excepting the Liguor Act or the Health 
Act, or any other act from the clear provisions ofsections 36. Section 23 
was not referred to by any of the judges in the cases cited. 


It has been decided that in Queensland a corporation can be 
criminally responsible: R. v. P.M. Brisbane, [1924] St. R. Qd. 223, and 
Smith v. Trocadero Dansant Ltd., [1927] St. R. Qd. 39. Section 23 was 
considered in neither case. The matter is doubtful but does not arise 
for discussion here. ' 

The general application of the words ‘‘act which occurs independently 
of the exercise of his will’ is very wide, but they must be read subject 
to the provisions specifically dealing with unwilled acts arising from 
insanity, drunkenness, etc. They are wide enough to cover such cases 
as somnambulism and hypnotism and an act done in sleep provided 
the sleep be not negligent: R. v. Scarth, [1945] St. R. Qd. 38. They 
also cover the case of an accidental act in contradistinction to the 
accidental outcome or event of a willed act. 


3. ACCIDENT. 


By the common law an act done by accident is excused for want 
of mens rea, but a person will be responsible for the accidental outcome 
or event of a willed act according to whether that act was lawful or 
unlawful. Speaking of the case of a man who unlawfully throws a 
stone which accidentally kills another, Hale (I. 38) says it is homicide 
“for the act was voluntary, though the event not intended; and 
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therefore, the act itself being unlawful, he is criminally guilty of the 
consequence that follows.”” The theory is that there is sufficient mens 
rea arising from the unlawful intended act to make the doer guilty of 
its accidental consequences. The intended act must apparently be 
criminal, R. v. Franklin, 15 Cox C.C. 163, but see Stephen’s Digest 
8th Ed. Art. 316, where a definition of ‘ accidental effect’ is given 
and where it is said that if the intended act is merely immoral there 
is sufficient mens rea to make the actor guilty of the accidental events 
of his act ; Stephen thus applies to accident the principles applied to 
mistake in R. v. Prince, L.R. 2 C.C.R. 154. 


The common law also accords to accident operation in negativing 
the existence of a specific intention—a matter to be dealt with later. 


Section 23 of the Code excuses a person for (1) “an act which 
occurs independently of the exercise of his will’’ and (2) “ for an event 
which occurs by accident.’’ As pointed out, (1) covers an accidental 
act and (2) covers the accidental outcome or event of an act. It will 
be noticed that the word “event” as used by Hale (cited supra) is 
used in the sense of “outcome” or “ effect’ and that is apparently 
the sense in which it is used in the section. The Code nowhere requires 
that excuse for an accidental event shall depend on the lawfulness or 
unlawfulness of the willed act of which the event is a consequence. 
So in manslaughter it may be for the jury to determine whether in fact 
upon the evidence the death was an accidental event even though the 
accused’s act of striking the deceased was intended and unlawful. There 
are records of summings up on manslaughter since the Code, which 
apparently accept the common law rule as applying in Queensland— 
see Queensland Criminal Code Supplement by McLeod p. 94 et seq— 
but the clear words of the Code were not adverted to and the first basic 
rule was disregarded. The matter was the subject of discussion in 
R. v. Callaghan, [1942] St. R. Od. 40, in respect of homicide, but was 
not finally determined. 


If one without negligence intentionally shoot at a wild duck and 
an accidental event of such shooting is the wounding or killing of a 
person, by what provision of the Code does the event cease to be 
accidental because wild duck are then in close season and their shooting 
unlawful ? 


4. MISTAKE. 


By the common law a person who does an actus reus under an 
honest and reasonable but mistaken belief as to the surrounding factual 
circumstances is not responsible for his actus reas provided (1) that 
his act if done in the circumstances as he supposed them to be would 


involve him in no “ guilt ’’ and (2) that the offence is not one of absolute 
liability. 


As to the first proviso, if the act done in the supposed circumstances 
would involve “ guilt’ the actor is as responsible as if he had known 
all the real circumstances. 


Thus if one strikes a constable in the mistaken belief that he is a 
dummy there is no responsibility even for assault ; but if one knowingly 
unlawfully strike another who unknown to the striker is a constable 
the striker cannot rely on his ignorance and is guilty not only of assault 
but of assaulting a constable. The “ guilt’ or mens rea arising from 
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the unlawful assault operates to deprive the actor of reliance upon 
mistake just as it would deprive him of the right to rely upon the 
accidentality of an event of his assault. 


But whereas it may be that only a criminal act operates to exclude 
accidentality of event as excusatory (R. v. Franklin (supra)) any 
“guilty” act is sufficient so to exclude mistake. In R. v. Prince 
(supra) Brett J. thought the “ guilty” act must be criminal, but the 
fifteen other judges thought that a mere civil unlawfulness would suffice 
and, of these, eight thought that a “wrong” (z.e., merely immoral) 
act would suffice. 


The decision discloses the extreme difficulty of applying the moral 
doctrine of mzns rvea—the unruliness of the horse is made abundantly 
plain. 

As to the second proviso—mistake does not operate to excuse in 
cases of absolute liability, 7.e., in respect of certain statutory offences 
construed by the courts by ordinary or extraordinary canons of con- 
struction as excluding mistake of fact from relevance in determining 
the existence of mens rea. 


Of course the Legislature expressly or impliedly may exclude the 
operation of mistake in respect of any criminal offence whether it be 
fully criminal or not. This is expressly done in section 229 of the Code 
in respect of certain sexual offences and was held, on ordinary canons 
of construction, to be impliedly done in respect of certain English sexual 
offences in R. v. Prince (supra) at p. 171. 


But in respect of what are called quasi-criminal offences the courts 
apply what I have called extraordinary canons of construction in deter- 
mining whether mistake is an excuse. The determination is said to 
depend on a consideration of the subject matter of the statute, of 
whether the damage done to the public by the offence is very great in 
comparison with the small penalty suffered by a morally innocent 
accused, and of the difficulty of refuting evidence of mistake : see Kenny 
op. cit. p. 44. Indeed the principles for the determination are much 
vaguer than I have stated and the matter really rests upon a host of 
“conflicting and irreconcilable decisions.’’ Recent considerations of the 
common law rule are contained in Maher v. Musson, 52 C.L.R. 100, 
Proudman v. Dayman, 67 C.L.R. 536, and Poole v. Wah Min Chan, 
75 C.L.R. 218. 


Section 24 provides :— 

‘“‘A person who does or omits to do an act under an honest and 
reasonable, but mistaken, belief in the existence of any state of 
things is not criminally responsible for the act or omission to any 


greater extent than if the real state of things had been such as he 
believed to exist. 


The operation of this rule may be excluded by the express or 
implied provisions of the law relating to the subject.” 


In respect of offences to which mistake indisputably applies it will 
be seen that the section fundamentally differs from the common law. 
As in accident the excusatory operation of mistake in no way depends 
upon whether the act if done in the supposed circumstances would involve 
the actor in “guilt.” The section makes the mistaken actor guilty 
only of the offences (if any) of which he would have been guilty if the 
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circumstances supposed by him were the only real ones—so a person 
who unlawfully assaults another mistakenly supposing him not to be a 
constable is guilty of common assault only. 


Thus the first proviso to the common law rule cited above has no 
application to Queensland offences, and since the “ guilt ” of the actor 
in the circumstances posited in the proviso is irrelevant it is immaterial 
whether the “ guilt” be criminal, tortious or merely immoral—in other 
words, the actual decision in R. v. Prince (supra) has no application 
to Queensland offences. 


A more difficult question arises as to the application of section 24 
in determining whether an offence is one of absolute liability so far as 
the exclusion of mistake as an excuse is concerned. The second paragraph 
of section 24 seems otiose since, without any enactment, it is general 
law that any rule may be excluded by the express or implied provisions 
of a statute. Indeed despite section 36, apt words in a statute may 
exclude any one or more of the provisions of Chapter V from operation 
on the statute. The words in the second paragraph make no distinction 
between statutes enacting fully criminal offences and those enacting 
quasi-criminal offences. In regard to the former, there is no question 
that mistake can be excluded only upon ordinary canons of construction, 
but the doubt arises whether in regard to quasi-criminal offences the 
Legislature intended to adopt the extraordinary canons of construction 
applied at common law. The Full Court has decided that those extra- 
ordinary canons do not apply to any Queensland statute: Anderson v. 
Nystrom, [1941] St. R. Od. 56, where the majority preferred the rule 
as laid down expressly by Real J. and impliedly by Cooper C.J. and 
Lukin J. in Thomas v. McEather, [1920] St. R. Qd. 166. 

By the common law Mistake induced by drunkenness is operative 
in self defence, and in provocation reducing murder to manslaughter 
(Stroud on Mens Rea p. 102 and Beard’s case, [1920] A.C. 479, at p. 496), 
and is even said to be operative generally (Kenny op. cit. p. 69). Thus 
a man may because of his drunken state mistakenly think he is about 
to be seriously assaulted and an act done by him under such a mistake 
may amount to self defence or be regarded as being provoked ; but 
under section 24 of the Code the mistake must be “ reasonable ”’ so that 
a drunken mistake would be inoperative generally. The special pro- 
visions of the Code covering self defence also require of the accused 
reasonableness. 


5. NECESSITY. : 


By the common law there is no overriding excuse of necessity : 
Stroud, op. cit. p. 258 et seg. Bacon’s dictum in which he instanced as 
excused the starving man who stole food and the castaway who to save 
himself pushed another off a floating plank was expressly rejected in 
R. v. Dudley and Stephens, 14 Q.B.D. 273. 


Code Section 25 recognises such an overriding excuse, leaving it to 
the jury to determine in each case whether the circumstances were so 
sudden or extraordinary that an ordinary person of ordinary self control 
could not reasonably be expected to act otherwise. 


6. INSANITY. 


At common law the rules as to the excusatory effect of insanity 
may (following the answers in McNaghten’s Case, 10 Cl. & F. 200) be 
broadly stated thus— 
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(1) All persons are presumed to be sane at the relevant time until 
the contrary be proved. 


(2) To be excused the actus reas must be shown to have been done 
when the accused was labouring under such a defect of reason 
from disease of the mind as not to know 


(a) The nature and quality of that act, or 


(b) that that act was one he ought not to do—.e., ‘ wrong.” 

(Here again there is diversity of opinion as to whether 

wrong’”’ means “illegal’’ or merely ‘ immoral ’’—see 
Stroud op. cit. p. 74 and Kenny of. cit. p. 61). 

(3) If the actus reas be done by a person generally sane but when 
he is labouring under an insane delusion he is as criminally 
responsible as he would be if the facts supposed in delusion 
were real. 

The subject of insanity is too vast to be dealt with here, but I 
will refer to two cases—Sodeman v. R., 55 C.L.R. 192, where the common 
law is considered particularly in relation to degree of proof and to 
irresistible impulse, and R. v. Porter, 55 C.L.R. 182, where Dixon J. 
directed that a state of mental disease, disorder or disturbance arising 
from some infirmity, temporary or of long standing, can found the excuse 
of insanity and that ‘“ wrong’”’ means ‘‘ wrong having regard to the 
every day standards of reasonable people.”’ 


At common law a finding of insanity resulted in complete acquittal— 
Felstead v. R., {1914}, A.C. 534—but in 1800 by 39 and 40 Geo. 3 c. 94 
in indictable offences the jury were required to bring a special verdict 
of not guilty but insane, and in 1883 by 46 & 47 Vic. c. 38 this was 
altered to guilty of the act but insane. The consequence of both 
statutory verdicts was and is confinement at the Crown’s pleasure. 

In summary proceedings the insane defendant is still entitled to 
full acquittal. 


spans 26: 


‘Every person is presumed to be of sound mind, and to have 
been of sound mind at any time which comes in question, until 
the contrary is proved.”’ 

Section 27: 

‘“‘A person is not criminally responsible for an act or omission 
if at the time of doing the act or making the omission he is in such 
a state of mental disease or natural mental infirmity as to deprive 
him of capacity to understand what he is doing, or of capacity to 
control his actions, or of capacity to know that he ought not to 
do the act or make the omission. 


A person whose mind, at the time of his doing or omitting to 
do an act, is affected by delusions on some specific matter or matters, 
but who is not otherwise entitled to the benefit of the foregoing 
provisions of this section, is criminally responsible for the act or 
omission to the same extent as if the real state of things had been 
such as he was induced by the delusions to believe to exist.” 


The Code follows the general lines laid down in McNaghten’s case 
(supra), but it substitutes “ capacity to know ”’ for actual knowledge in 
respect of the matters set out in 2 (a) and 2 (b) above, and it adds a 
third head of excuse, namely, incapacity “ to control his actions.” Thus 
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the Code adopts what was vainly advocated in England by Cockburn 
L.C.J. in his letter of 12th June, 1879, and in the report of Lord Atkin’s 
Committee on “ Insanity and Crime’”’ in 1923. The latter report cites 
the Queensland section as introducing as excuse irresistible impulse 
arising from mental disease, and criticises it as being too wide in referring 
to incapacity “to control his actions’’ generally, and suggests that the 
incapacity should be confined to incapacity of control in respect of the 
particular act charged.1 The exact extent of this head of excuse is 
uncertain—it has been accepted in Western Australia as applying to 
irresistible impulse ; see R. v. Moore, 10 W.A.L.R. 64, and Wray v. R., 
33 W.A.L.R. 67. 


In the first of those cases as reported there seems to have been 
ample evidence of irresistible impulse due to mental disease, and so the 
decision that the defence of insanity was not made out is difficult to 
understand. 


Of course irresistible impulse is inoperative unless it be proved to 
be due to mental disease or natural mental infirmity. 


By section 647 of the Code a person charged on indictment and 
found insane is entitled only to a special verdict of not guilty on the 
ground of unsoundness of mind, and is then confined at the Crown’s 
pleasure. The section does not apply in summary proceedings in which 
such a person having by section 27 no criminal responsibility is entitled 
to a full acquittal. 


7. INTOXICATION. 


By the common law intoxication, even when so complete as to deprive 
its subject of knowledge of the quality of his act or of its wrongness, 
affords no excuse on the ground of insanity since operative insanity 
involves the existence of a mental disease and intoxication is not a 
mental disease. 

When intoxication has produced a mental disease, e.g., delerium 
tremens, its subject may escape responsibility not because of his intoxica- 
tion, but because of his insanity—he escapes only upon the same 
conditions as apply to insanity generally and he is entitled only to the 
statutory verdict of guilty but insane: R. v. Davis, 14 Cox C.C. 563 


But the common law does allow some excusatory operation to 
intoxication, and for that purpose distinguishes unintentional or involun- 
tary intoxication from intentional or voluntary intoxication. 


Unintentional intoxication apparently includes intoxication induced 
by medical treatment, or by fraud, mistake as to the substance ingested 
or administered, or coercion. Hale instances the unskilfulness of a 
physician and the contrivance of enemies. The test adopted by Griffith 
C.J. in R. v. Corbett [1903] St. R. Od. 246, viz., intoxication ‘‘ under 
circumstances for which he could not be fairly held responsible ’’ is too 
loose since it may, in a jury’s mind, include the man who becomes 
intoxicated because he has a “ weak head” or “ can’t refuse a drink ” 
or ‘‘ was led into it.” 


A person unintentionally intoxicated at the relevant time to be 
excused need not prove that he had a mental disease, but merely that 
his mental state was such that he did not know the quality of his act 


1. The letter and report referred to are printed in English Parliamentary Papers and copies are in 
the Queensland Parliamentary Library. 
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or that it was wrong. Such a person is treated for the purpose of excuse 
as if he were insane but being blameless ex hypothesi, and not being 
insane, it is nowhere suggested that he is entitled only to the statutory 
verdict. 

A person intentionally intoxicated cannot rely on his intoxication, 
no matter how complete, as an excuse for any crime, but he is entitled 
(and so also is a person unintentionally intoxicated) to have his 
intoxicated state considered (a) in the cases of mistake referred to above 
under that head, and more particularly (b) in the cases of crimes which 
involve by definition proof of a specific state of mind such as malice, 


knowledge or a specific intent to cause a defined result or to do a 
defined act. 


Some authorities suggest that all crimes involve an intent of 
greater or lesser degree and that the necessary mens rea fluctuates 
according to whether “‘ ordinary ”’ intent or a specific intent is involved. 
This is confusing because it seems to imply that where a court is deter- 
mining whether the accused did have the defined specific intent it is 
applying the doctrine of mens rea with all its peculiarities. In deter- 
mining whether the specific intent existed the doctrine is really irrelevant 
—the court is determining simply whether or not a defined fact existed, 
and in so determining, everything which is relevant to prove or disprove 
the factum probandum is admissible and operative just as it would be 
if the factum probandum were not the state of the accused’s mind, but 
the state of his digestion. 


Thus suppose that in England a man could be charged on two 
counts of (1) assault occasioning grievous bodily harm, and (2) assault 
with intent to do grievous bodily harm. As to count (1) the doctrine 
of mens rea applies so that the accused would escape if it be established, 
e.g., that the assault was wholly accidental ; but if it appear that the 
as ssault was intended and unlawful the accused will be guilty of the 
whole count even though the grievous bodily harm was an accidental 
result of the assault—the accidentality of the result is irrelevant. As 
to cougt (2) the doctrine applies in respect of the assault element so 
that e.g. if it appear that the assault was wholly accidental the acc cused 
entirely, escapes ; but there the application of the doctrine ceases. If 
the assault be shown to be intended and unlawful that fact does not 
preclude the accidentality. of the result of grievous bodily harm from 
being relevant to the question of the existence of specific intent to 
cause it. 

Again, if such an accused were shown to be voluntarily intoxicated 
his intoxication would be wholly irrelevant to count (1) and wholly 
irrelevant to count (2) insofar as the assault element is concerned, but 
quite relevant to the question of the specific intent—relevant not as 
part of the doctrine of mens rea, but simply because the drunkenness is 
relevant in considering whether a fact which is an element of the crime 
has been established beyond reasonable doubt. 


In R. v. Tolson, 23 O.B.D. 168, at p. 185 et seg, Stephen J. suggests 
that from one aspect mens rea merely means that every offence involves 
an intent or state of mind and instances that rape involves the intent 
of having intercourse with a woman without her consent. Such loose 
use of the word “ intent ’’ in that and other cases has caused the intent 
of which Siephen J. was speaking to be confused with the specific intent 
which the Crown must prove as existing when it is part of the definition 
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of the crime charged, and to which alone drunkenness is relevant. It 
is apparent from his Digest (Art. 8) that Stephen J. has no doubt that 
the law gave no operation to voluntary drunkenness except in relation 
to crimes involving a specific intent. 

The confusion adverted to seems to underlie the decisions in R. v. 
Hornbuckle, [1945| V.L.R. 281, where the majority held that voluntary 
drunkenness can be a defence to rape as well as attempted rape, and in 
R. v. Macdonald, 63 W.N. N.S.W. 65, where it was assumed that it 
could be a defence to assault occasioning bodily harm, and the dictum 
in D.P.P. v. Beard, [1920) A.C. 479 at p. 504, where it is suggested that 
voluntary drunkenness can be a defence to any crime whether a specific 
intent be involved or not. Birkenhead L.C. cites as authority for his 
dictum R. v. Moore, 3 C. & K. 319—a case of attempted suicide— 
disregarding the fact that every attempt necessarily involves a specific 
intent. American courts hold that voluntary drunkenness is no defence 
to rape, but is a defence to attempted rape. Corpus Juris sub tit Rape— 
defences. 

In R. v. Hornbuckle (supra) the majority suggested that it was 
anomalous that voluntary intoxication is irrelevant in rape but relevant 
in attempted rape or assault with intent to rape. But the doctrine of 
mens rea is a lego-moral and not a logical one and there is nothing 
incongruous according to the doctrine in punishing a drunken man when 
he has actually committed the crime and done injury to another, and 
not punishing him when that injury has not been actually done and 
was not intended. This is no more incongruous than that an accidental 
homicide resulting from shooting at a wild duck will or will not be 
manslaughter according as wild duck are out of or in season. 

Section 28: 

‘ The provisions of the last preceding section apply to the case 
of a person whose mind is disordered by intoxication or stupefaction 
caused without intention on his part by drugs or intoxicating liquor 

by any other means. 

They do not apply to the case of a person who has intentionall\ 
caused himself to become intoxicated or stupefied, whether in order 
to afford excuse for the commission of an offence or not. 

When an intention to cause a specific result is an element of 
an offence, intoxication, whether complete or partial, and whether 
intentional or unintentional, may be regarded for the purpose of 
ascertaining whether such an intention in fact existed.” 


The Code almost coincides with the common law as I have expressed 
t, but there are some authorities on the Code which differentiate it from 
the common law and certain words in the section call for special attention. 


The section applies the provisions of section 27 to the unintentionally 
intoxicated person so that it would seem that im extenso the section 
means that a person is not criminally responsible for an act done while 
his mind is so disordered by unintentional intoxication as to deprive 
him of one of the three capacities—in other words, the section excuscs 
him as if he were insane but does not define him as being insane. 
However, in R. v. Smith, [1949] St. R. Od. 126, the court held that such 
a person must be treated for all purposes as actually insane, and is 
entitled only to the special verdict and order under section 647. Hale’s 
statement (I 32) that such a person’s phrenzy “ puts him in the same 
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condition in reference to crimes as any other phrenzy, and equally 
excuseth him ”’ was relied on—but in Hale’s day a finding of insanity 
carried full acquittal. The court felt constrained to follow Griffith C.J.’s 
decision in R. v. Corbett (supra), but that decision is unsatisfactory. 
The prisoner was so completely voluntarily drunk that he had no recollec- 
tion of how he had shot a man dead. The judge directed the jury on 
unintentional drunkenness of which there was no evidence whatever, 
and said that that would excuse if thereby the prisoner’s mind was so 
“absolutely disordered ”’ as to deprive him of one of the three capacities. 
The word “ absolutely ’’ does not appear in the section and by its use 
the judge may be thought to have had in mind delirum tremens, of 
which there was no evidence. His test of unintentionality I have 
criticised supra. From the questions put to the jury he apparently 
thought that a person unintentionally intoxicated is entitled only to the 
special verdict, but of course no reasons appear and the prisoner having 
been found guilty the point did not fall for determination. 


The section is apparently intended exhaustively to define the limits 
of the relevance of intoxication in crime so that intentional intoxication 
may be relevant only where “an intention to cause a specific result is 
an element of an offence ’’—not perhaps when other states of mind such 
as ‘‘ knowledge ”’ or ‘“‘ wilfulness ” are elements. The words quoted may 
also give an operation to intoxication narrower than at common law 
where intoxication is relevant where any specific intention is an element 
of an offence. Thus by common law since every attempt involves a 
specific intention to commit an offence (as it does also by section 4 of 
the Code) voluntary intoxication is relevant to all attempts (see R. v. 
Moore (supra) ), but there may be some doubt under the Code whether 
an intention to commit an offence is ‘‘ an intention to bring about a 
specific result.’’ The doubt should probably be resolved in the affirma- 
tive, although some stretching of language is required to hold that an 
attempt involves an intention to cause a specific result, viz., the com- 
mitted crime. In R. v. Parker, 17 W.A.L.R. 96, the court without 
any consideration of section 4 of the Code and in disregard of the first 
basic rule and of the really relevant common law held that intoxication 
was irrelevant in attempted rape—an unhelpful decision. 


Whether (as discussed supra) the dictum in Beard’s case that 
voluntary intoxication is relevant in all crimes including those involv- 
ing no specific intention is or is not the common law, it is apparent 
from the last paragraph of section 28 that in Queensland offences, such 
intoxication is irrelevant unless the offence contains as an element an 
intention to cause a specific result. 


Thus on an indictment charging rape and indecent assault such 
intoxication is irrelevant to those charges, since neither involves as an 
element the prescribed intention ; but to attempted rape, which charge 
is open on the indictment, the intoxication is relevant if, as suggested, 
an attempt involves as an element the prescribed intention. 


The matter is discussed in Dearnley v. R., [1947] St. R. Qd. 51. 


I have selected rape as an example merely because it is the crime 
considered in Beard’s case, but the same principle applies in other offences. 
Thus in Queensland law a man who while so completely drunk as not 
to know what he is doing permanently injures another is guilty of 
unlawfully doing grievous bodily harm—he, in the words of section 7, 
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has actually done the act constituting the offence, and there is no pro- 
vision in the Code which excuses his act—his drunkenness is irrelevant ; 
but to a charge of attempting to do grievous bodily harm the drunkenness 
is relevant. 

In conclusion I repeat that in this paper I can but touch the fringes 
of a vast subject, but I have said enough to indicate that there are 
some wide differences between criminal responsibility at common law 
and under the Code. Some of these differences may not have been 
intended by Griffith C.J. when he drafted the Code (indeed as appears 
from his notations in his Draft Code some certainly were not intended), 
but it must be remembered that his draft was considered by a Royal 
Commission which made important amendments to it (though not as 
to Chapter V) and some of the Commission’s recommendations were 
not accepted by the Legislature. It is in the words as used by the 
Legislature that the law of criminal responsibility in respect of Queensland 
offences must be sought. 

R. F. B. PHILP 
Vacation, 1949. 











THE COURTS AND PATENT ACTIONS 


A CHALLENGE TO THE JUDICIAL PROCESS 


The difficulties which arise in the trial of an action for infringement 
of a patent involving highly complex scientific problems are very real. 
Similar difficulties may arise in the trial of any action concerning scientific 
problems, but patent actions raise them in the most acute form. It 
must be remembered, however, that what is said here is applicable to 
some extent to actions other than those concerning patents. 


It is desirable to try and give some account of how such an action 
is prepared for trial and conducted. Upon the pleadings there will 
normally be a denial of infringement, an issue which depends firstly 
upon the proper construction of the claiming clauses of the specification, ' 
and secondly upon the Judge’s assessment of the technical significance 
of the differences between what is claimed and what the defendant does. 
In addition, there is usually a defence that the patent is invalid, depend- 
ing primarily upon whether the invention claimed is a sufficient advance 
upon general knowledge possessed by persons skilled in the art to 
constitute an invention (a question involving a nice appreciation of 
some intricate legal and technical distinctions) ; and depending to some 
extent upon whether prior publications or practice really disclosed the 
invention. As well as these matters, the defendant commonly raises a 
number of objections based upon a criticism on legal grounds of the 
form or substance of the plaintiff's specification. There are numerous 
grounds of this kind set up in most actions. 


As the trial day approaches, Counsel on each side assemble their 
expert witnesses for a series of protracted (and highly expensive) con- 
ferences. The purpose of these is twofold : 

(a) to hammer out any differences in the views of the experts ; 


(6) to hammer some of the technicalities involved into the 
heads of Counsel, who usually lack any basic training in 
any branch of Science. Counsel acquire a superficial glibness 
in handling the technical terms, and probably borrow from 
their offspring some elementary literature and receive from 
the same source some technical assistance. As a result of 
extensive cramming and with the aid of a retentive memory, 
they usually manage to go into Court with sufficient readiness 
to expound to the Judge some smattering of the art, aided 
by the hurried passage of scribbled notes from their experts. 


But the situation of the Judge is even more difficult. He has not 
had the benefit of conferences with skilled technical advisers ; the whole 
subject is either completely new to him or, what may be worse, is recalled 
vaguely from his school days. Counsel’s exposition and the Judge’s 
reception of it are in such circumstances not likely to be thorough or 
accurate. After a few trial questions to Counsel the Judge wisely decides 
to await further enlightenment when expert witnesses are in the box. 
In due course, Plaintiff's Counsel sinks back exhausted and calls his 
No. 1 expert witness. At this point things appear to go very much 
astray. The witness proceeds to give a lecture on the art involved, to 
explain elementary principles and define the terms employed. He then 
turns to the invention itself and seeks to explain to an unskilled audience 
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a document addressed to a skilled one. All this has to be carried out 
by the formal method of question and answer, subject to the rules of 
evidence. The greater part of it may be entirely uncontroversial, and 
is far removed from the direct issues. Yet expensive Counsel, and still 
more expensive expert witnesses, are detained in Court while it goes on. 
It is all very slow and costly. The Judge has to be instructed somehow, 
and no better method has been employed ; and there is the necessity 
for a complete record of the evidence in case there is an appeal, as is 
probable. After the evidence is completed, the Judge reserves his 
decision, hoping that he will be able, before giving judgment, to acquire 
further knowledge. But he no longer has available any expert to whom 
he can refer the many scientific problems which arise. 


In such an atmosphere it is very likely that Counsel and Judge alike 
will devote more time and bring to bear more skill upon discovering and 
solving legal questions and questions of interpretation than upon the 
solution of the scientific problems. And this is the criticism made, that 
Courts pay far more attention to legal problems than to questions of 
science, and the specification is subjected to verbal examination to the 
exclusion of matters of substance. The more complex science has become, 
the more legal subtlety has concentrated on literal interpretation. Claims 
which would have been held to be infringed a generation or two ago 
are now held not to be infringed because of this attention to precisicn 
of language. Thus Peter Meinhardt in Inventions Patents and Monopoly 
at p. 271, says: “‘ We cannot help feeling that the Chancery Judges 
are sometimes inclined to pay too much attention to the words them- 
selves and too little attention to the scientific, technical and economic 
problems behind the words of the patent specification.”’ 


Similar views have been expressed in other quarters. In 1942 
Mr. K. E. Shelley, K.C., read a paper entitled Patent Injustice before 
the Chartered Institute of Patent Agents in London—reported in Vol. 61 
of the Transactions of the Institute. He criticises, with illustrations 
drawn from his own extensive experience in patent actions, this tendency 
to literal.construction ; he proposes two changes in the law, the more 
material for my present purpose being that all patent litigation should 
be tried before a specialised Judge appointed from the patent bar. In 
support of this proposal he criticises the present trial method as a 
needless expense and waste of time. Members of the Institute who 
participated in the discussion which followed all agreed with the criticism 
and the suggestion advanced. 


In the year 1936 the Rules of the Supreme Court in England were 
amended to enable a Judge to give directions for an exchange by parties 
before trial of statements setting out all the contentions whether of fact 
or law (including contentions as to the construction of the specification) 
upon which the parties intended to rely. See Order LIIIA Rule 2la, 
para. 2 (b). This was no doubt intended to facilitate the parties coming 
to grips with the real points in controversy. But it seems to have failed 
miserably. Such statements were expensive to prepare, and greatly 
prolonged proceedings without any corresponding benefit—see at p. 27 
of Second Interim Report of the Swan Committee referred to hereafter 
Bennett J. has observed of this procedure: ‘‘ The hopes of the framers 
of the rule have not been realized. My own unhappy experience of 
these statements has been that they add to the length of the trial of a 
patent action and to the expense of patent litigation.” He also said: 
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‘It is necessary in the interests of the administration of justice to see 
that patent litigation does not become prohibitive to a poor man because 
of its expense.” (60 R.P.C. at p. 191.) 

In the year 1944 the Board of Trade in England set up a Committee 
presided over by Mr. K. R. Swan, K.C. (and known as the Swan Com- 
mittee) to report upon a number of matters relating to patent law, 
including “ the initiation, conduct and determination of legal proceedings 
arising under or out of the Patents and Designs Acts, including the 
constitution of appropriate tribunals.’’ The Committee presented its 
Second Interim Report in 1946. It said : ‘‘ The Complaint and criticism 
which have been directed against the present method of dealing with 
patent actions have convinced us that there is a widespread, in fact a 
universal, feeling of dissatisfaction. The commonest and most familiar 
ground of complaint is the high cost of patent litigation . . . but there 
is also undoubtedly a very general lack of confidence in the adequacy 
of the tribunal before which these patent cases come, and a feeling that 
the Judges charged with the task of deciding patent actions have not 
the necessary scientific or technical knowledge or experience to assess 
the value of the expert evidence or arrive at a sound conclusion where 
the invention in question involves, as it frequently does, the disc ussion 
of highly complex chemical, electrical, mechanical or phy sical matters.’ 
The Report goes on to give, in more detail, the reasons upon which 
this criticism is based. Paragraphs 100 to 106 are. the relevant ones, 


but I do not repeat them here. They may be sufficiently summarized 
thus :— 


It costs a great dea! in time and money to instruct the Judge 
in Court, by the ordinary methods of testimony, in the elements of the 
technology involved, even though it is not in controversy. 


2. The Judge tends to construe the specification in a narrow legalistic 
way, and is more concerned with such matters than the substance of the 
scientific issues. 


3. The Judge is not competent to decide technical scientific issues 
where expert witnesses disagree. 


4. The Judge is unable to perceive what is, and what is not, in 
reality an inventive step. 


5. There is an over-citation of authorities familiar to lawyers with 
patent experience, but not to the Judge. 


These points are all soundly based and do afford ground for a serious 
criticism of our present system. Is the remedy to remove such cases 
from the Courts and to entrust them to some scientific tribunal, either 
permanent or ad hoc; or should some attempt be made to retain the 
Courts as the proper tribunals, but to institute some reform ? 


Attention is drawn. to some respects in which our Australian system 
differs from the British. In Australia a patent action cannot be brought 
in the High Court, except in rare cases. But proceedings to revoke 
patents, proceedings to extend the term of patents, and appeals from 
the grant or refusal of a patent by the Commissioner must be brought 
in the High Court. Appeals from Supreme Courts are often taken to 
the High Court. Thus, the High Court is likely to be much more familiar 
with patents and the sciences than the Supreme Court, yet it cannot 
normally try a patent action. In Australia, also, there is no “ patent 
bar.’’ No lawyers confine themselves to patent actions for the very 
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good reason that they would more often be out of employment than 
otherwise. There is no room for specialisation in this field, either on 
the Bench or at the Bar. 


Should patent actions be withdrawn from the Courts and committed 
to some tribunal of Scientific men? We are, unhappily perhaps, becom- 
ing accustomed to having the determination of various issues withdrawn 
from the Courts, sometimes with a power of review by the Courts on 
legal questions. Thus we have special tribunals dealing with Workers’ 
Compensation, compensation for compulsory acquisition, taxation 
matters, fixation of rents, etc. But we should be very careful before 
we allow the enforcement of statutory rights to be committed to some 
tribunal outside the judicial system. None of the English critics 
advanced such a suggestion. It can hardly be seriously suggested that 
the trial of such litigation should be taken from Judges and given to 
scientists, engineers, chemists or physicists. Yet some way of removing 
or alleviating the present difficulties is urgently needed. 


The Swan Committee considered that one of the principal reforms 
necessary was that all patent cases should come before a Judge appointed 
from the Bar, but with technical or scientific qualifications “at least 
sufficient to enable him to grasp the broad technical principles of a case 
without the necessity of extensive preliminary explanation or instruction 
in the elements of the science with which the invention is concerned. 
In addition to this qualification, he should preferably also have had 
some previous experience in patent litigation.’ It is of interest to note 
that this recommendation has been given effect to, and a Judge possessing 
the qualifications stated has been appointed in the person of Mr. Justice 
Lloyd-Jacob. 

I very much doubt whether the Committee’s recommendation 
possesses the advantages claimed for it, for no one Judge can possess any 
real familiarity with all the branches of science with which he will have to 
do, and he must always have a great deal to learn from the experts. 
The problem of what happens when the case goes on appeal before 
Judges who lack even a modicum of scientific training remains unsolved, 
despite a proposal that there be two such Judges, each to sit on the 
Court of Appeal in appeals from the other. The House of Lords is to 
be left to find out for itself the scientific principles in each case before it. 
However, the proposal, though possible of adoption by the High Court, 
especially if it be given original jurisdiction in patent actions, as it 
should be, is quite impracticable of application to the Supreme Courts. 


In considering solutions of the problem one’s mind naturally turns 
to the provisions of the Rules enabling the Court to call an assessor to 
assist it. This seems to present some attraction, as it involves a com- 
bination of lawyer and scientist. But in Australia it has been very 
seldom availed of and, according to the Swan Report, the same is true 
in England. See para. 123. Parties are not usually favourably disposed 
to the appointment of an assessor. But the fatal difficulty appears to 
be that in a case of any importance all the outstanding experts in the 
branch of science involved are likely to be engaged by one or other of 
the parties or, at least, that there will be no person of adequate know- 
ledge available who is entirely free from some association with the parties 
or their witnesses. Further, parties do not like the idea of an expert 
who can advise the Judge privately, whose errors, or possible errors, 
they cannot know of or correct by experts of their own, and whose 
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qualifications to advise they may consider to be inferior to those of their 
own advisers. The Swan Committee, while avoiding any endorsement 
of the appointment of assessors, recommended that “a Scientific 
Assistant ” should sit with the Judge “ to elucidate the technical aspects 
of the case,’’ but “‘ not to assist in the trial of matters in issue.” I am 


not able to distinguish this proposal from the existing power to appoint 
an assessor. 


In para. 125 the Swan Committee does make a really valuable 
proposal, namely, that prior to the hearing of a patent action involving 
technical difficulties, the Judge should have an opportunity of studying 
the technical aspec ts of the case with the help of a Scientific Assistant. 
This would enable the Judge to come to the trial with a general know- 
ledge of the art, would save great time and expense at the trial by 
shortening proceedings, would enable the case to begin at the real points 
in controversy, and would enable the Judge to comprehend fully the 
significance of evidence as it is given. But instead of a Scientific Assistant 
I would suggest that he be allowed to confer with an expert agreed upon 
by the parties, or with two experts, one nominated by each side. 
Controversial issues could be explained, but not discussed, in this way, 
and the fundamental background and the meaning of terms and of 
drawings or diagrams explained. I have had personal experience of a 
case where, at the Judge’s suggestion, he was allowed to spend several 
days with two experts, one from each side. The result was that when 
the trial was resumed there was much greater progress and an elimination 
of much evidence which would otherwise have been necessary. This is 
a proposal which I consider parties could usefully adopt in most cases. 


A proposal of my own is that parties should, before trial, arrange 
for discussion between the experts on each side to try and reach agree- 
ment upon some fundamental principles, and if possible, to compile a 
statement of the matters agreed upon for the use of the Court. Everyone 
is familiar with the justifiable reluctance of legal advisers to make 
admissions before trial, especially when they cannot appreciate the full 
significance of such admissions. At the same time, some degree of 
mutual frankness between experts is desirable, and may result in a 
saving of time and expense. Even an agreement on the meaning of 
technical terms would be valuable. Associated with this proposal there 
is another suggestion which may in some cases prove of value. Instead 
of expert witnesses giving the whole of their evidence from the witnes 
box, it might be given in whole or in part by affidavit, with leave to 
supplement such evidence orally at the trial and, of course, subject to 
full cross-examination. This would have the advantages that such 
evidence should be more carefully phrased than oral evidence could be, 
and so be less liable to misconception, that each side would have possession 
of the other’s general case, and that the Judge, before trial, could study 
these affidavits with or without technical assistance. However, attractive 
as this proposal appears, it would probably be subject to the same objec- 
tions as have been found to exist in England in respect of statements 
interchanged between parties. Further, the Rules of the Supreme Court 
in England i in 1936 gave the Judge power to order the taking by affidavit 
of evidence relating to matters requiring expert knowledge, but this 
power does not appear to have been availed of. 


Here, then, is an urgently pressing problem of trial technique. It is 
imperative that some solution be devised if an important class of action 
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can be conducted without injustice. I have little to offer by way of 
solution ; nor has much been evolved in England despite the close atten- 
tion that the subject has received from persons with ample qualifications 
and experience. Herein lies a challenge to applied jurisprudence. As 
Mr. Justice Lloyd-Jacob said when he first took his seat as the Special 
Judge for patent matters: ‘‘ We do owe to patentees that we should 
endeavour, so far as within us lies, to continue to reduce the expense 
which has hitherto been associated with the protection of their 
monopolies.” (67 R.P.C. at p. 2.)° 1 do not see how Judges can be 
brought to turn their minds away from insistence upon rigid and literal 
interpretations such as they are accustomed to apply to all other 
documents upon which they have to adjudicate. But so far as trial 
procedure is concerned, I do think a great deal can be done by a willing- 
ness of legal advisers to come together before trial and devote themselves 
seriously to devising some variations of the normal trial procedure 
appropriate to the case. In other words, a genuine desire to try and 
make our system work satisfactorily will often go a long way to achieving 
such a result. Unless such steps are taken, there is a danger that the 
trial of such cases may some day be removed from the Courts and 
committed to scientists. No lawyer needs to be told how serious the 
results of such a step could be. 


ARTHUR DEAN 








PERIODIC TENANCIES—LENGTH OF NOTICE TO QUIT 


The common law rules concerning the termination of periodic 
tenancies by notice to quit are altered by the Landlord and Tenant Act 
of 1948, but the precise effect of the Act is not free from doubt. Most 
of the relevant provisions are copied from the Commonwealth Landlord 
and Tenant Regulations, but decisions on the Regulations are not con- 
clusive as the very important provisions of section 66 of the Act had 
no counterpart in the Regulations. 


As will appear shortly, the provisions of the Act are not complete 
in themselves, but involve reference to the common law ; and the first 
step in construing the Act must be to examine the essential nature of 
periodic tenancies, on which the common law rules governing notice to 
quit depend. The account of the history of these tenancies given below 
goes beyond what is necessary for the construction of the Act ; but so 
far as the writer is aware it is not to be found in any standard text, 
and is included for its general interest and possible usefulness in other 
connections. 


A periodic tenancy is one which will not necessarily expire at the 
end of a term fixed by agreement, but which must last for a certain 
period, and will thereafter be progressively enlarged by a series of periods 
(which may or may not be the same as the original period) until it is 
terminated by notice to quit given by either of the parties. If not 
terminated at the end of one period, it must continue at least until the 
end of the next period. Any period may be selected (see Land Settlement 
Assoc. Ltd. v. Carr, [1944] 1 K.B. 657 (period of 364 days) ), but the 
usual periods are a year, a quarter, a month, or a week. The nature 
of these tenancies was first established in relation to yearly tenancies, 
in the course of dealing with such questions as whether the death of 
one of the parties terminates the tenancy (as in the case of a tenancy 
at will), or whether it continues and rent is due for the whole of the 
year in which he dies, and whether there can be a distress for rent due 
in a previous as well as in the current year (which there could not be 
if each periodic extension constituted a separate tenancy). It was 
settled that rent is due and distress may be levied in the cases mentioned. 
See Agard v. King (1600) (Cro. Eliz. 775), Crockerell v. Owerell (1706) 
(Holt, K.B. 417), and Legg v. Strudwick (1709) (Holt, K.B. 417, 2 Salk. 
414). The last case is described in Bacon’s Abridgement (7th ed. p. 839) 
as deciding that a lease from year to year ‘‘ was “put a lease for a year 
certain, and that every year after it was a springing interest, arising 
upon the first contract and parcel of it ; so that if the lessee had occupied 
eight or ten years, or more, these years, by computation from the time 
past, made an entire lease for so many years.’’ This description was 
adopted by the Court of Exchequer Chamber in Gandy v. Jubber (1865) 
(9 B. & S. 15; 122 E.R. 914). For the application of the same principle 
to other periodic tenancies see Jones v. Mills (1861) (10 C.B.N.S. 788), 
Bowen v. Anderson ({1894| 1 O.B. 164), Queen’s Club Gardens Estates 
Lid. v. Bignell ({1924| 1 K.B. 117), Sykes v. Connolly (11 N.S.W. W.N. 
145), and Amad v. Grant (74 C.L.R. 327). 


From the nature of a periodic tenancy indicated above it follows 
that the tenancy can be terminated only at the end of one of the periods 
of the tenancy. This is pointed out in a continuation of the passage 
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from Bacon’s Abridgement quoted above. ‘“‘ It was also adjudged, that 
after the commencement of each new year, this was become an entire 
lease certain for the years past, and also for the year so entered upon ; 
so that neither party could determine their wills till that year was run 
out, according to the opinion of the two judges in the last case.” That 
is to say, once a new period has begun the tenancy is enlarged at least 
to the end of that period ; or to put it in another way, whatever may 
happen after the period expires, the tenant has a fixed term at least 
to the end of each new period once it commences. Hence a notice to 
quit at any time other than the end of a period is invalid. As to yearly 
tenancies this was decided by the majority in Agard v. King (supra), 
and as to quarterly tenancies by Lord Ellenborough in Kemp v. Derrett 
(1814) (3 Camp. 510). 


As to monthly and weekly tenancies, however, for a long time it 
was by no means settled that the same rule applied. In Doe d. 
Finlayson v. Bayley (1831) (5 C. & P. 67), in the case of a weekly tenancy, 
Tindal C.J. non-suited a plaintiff who failed to prove that the notice to 
ee corresponded with the period of the tenancy, but as late as Simmons 
v. Crossley ({1922] 2 K.B. 95) a Divisional Court held in the case of a 
monthly tenancy that the notice need not correspond with the period, 
while in Queen’s Club Gardens Estates Ltd. v. Bignell (supra) another 
Divisional Court held that in principle the shorter periodic tenancies 
must stand on the same footing as quarterly and yearly tenancies. This 
latter view is now confirmed by Lemon v. Lardeur ({1946] 1 K.B. 613), 
followed in Amad v. Grant (supra). 


As to the length of notice required, it has long been settled that 
some, 7.¢., a reasonable, period of notice is necessary : see Jones v. Mills 
(10 C.B. (N.S.) 788). What constitutes a reasonable period of notice 
was first settled in respect of yearly tenancies. Blackstone (Vol. II, 
p. 147) refers to ‘‘ reasonable notice to the other, which is generally 
understood to be six months.’”’ This general understanding shortly 
afterwards became settled law. The report of the judgment in Doe d. 
Daggett v. Snowdon (1779) (2 Wm. BI. 1224) contains the statement 
that “it was settled by all the judges, about ten years ago, to avoid 
diversity of opinions, and for general convenience, that in tenancies 
from year to year . . . there must be six months’ notice on either side 
to quit, according to the ancient law, except where any special agreement 
or the custom of particular places intervenes.”” This decision of all the 
judges perhaps concerned the case of Parker d. Walker v. Constable 
(1769) (3 Wils. K.B. 25), in which it was held by Wilmot C.J. et totam 
Curiam “that half a year’s notice to quit possession must be given 
to a tenant at will.” 


As regards monthly and weekly tenancies, Doe d. Parry v. Hazell 
(1794) (1 Esp. 94) and Doe d. Peacock v. Raffan ( (1806) (6 Esp. 4) show 
that notice for the period of the tenancy has long been regarded 
sufficient notice ; but Jones v. Mills (supra) shows that in 1861 it was 
by no means settled that this was the minimum period allowable. Erle 
C.J. thought that the tenant should be given reasonable time to get out, 


1. Holdsworth (History of English Law, vii, 244-245) takes the view that the Court in the Bishop of 
Bath's Case (1606) (6 Co. Rep. 34b) disagreed with the majority in Agard v. King ; but it is suggested 
that the passage he cites was concerned only with the extent of the term fixed with certainty from 
the beginning by the words under consideration, and that the description of any continuation of 
the lease as being a lease at will did not exclude the application of the rule laid down in Agard v. 
King. Even in the eighteenth century (see Parker d. Walker v. Constable below) a yearly tenancy 
with its modern incidents was described as a tenancy at will. 
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Williams J. that a month’s or a week’s notice respectively should be 
given, and Willes J. that there was no analogy for more than a half 
week’s notice in the case of a weekly tenancy. See also the Victorian 
decisions referred to in Amad v. Grant (supra). In more recent years 
it has been accepted both in Queensland and in England that in periodic 
tenancies other than yearly tenancies notice equal to the period of the 
tenancy is required. This was laid down as regards weekly and monthly 
tenancies in ergo Club Gardens Estates Ltd. v. Bignell (supra) and 
Precious v. Reedie ({1924] 2 K.B. 149). Strictly speaking, the statement 
of principle in these cases was obiter, but it has been accepted and applied 
in Queensland and elsewhere, e.g., in Heffernan v. O'Keefe ({1926) St. R. 
Od. 201) and Cusack and Devlin v. Queensland Investments Pty. Ltd. 
({1941] St. R. Od. 90). There seems to be no case of unquestionable 
authority finally determining the question, but there can be little doubt 
that this view of the law will be maintained. 


The requirements as to notice indicated above apply only in the 
absence of special agreement by the parties. Thus if the tenancy agree- 
ment provides for a shorter period of notice, e.g., three months in the 
case of a yearly tenancy, longer notice will not be required. Further- 
more, agreements are often made which, apart from provision as to 
notice, would be construed as creating a periodic yearly tenancy, but 
which provide for notice to quit at any time and not merely at the end 
of a yearly period. In King v. Eversfield ({1897] 2 Q.B. 475) such a 
tenancy was held to be a tenancy from year to year for the purposes 
of the Agricultural Holdings (England) Act, 1883. In Mayo v. Joyce 
([1920] 1 K.B. 824) the agreement was for a tenancy “ to continue from 
year to year until determined by three calendar months’ notice to quit .. . 
at any time,’ and this was held to create a yearly tenancy so as to 
prevent the giving of notice within the first year. In the earlier case 
of In re Threlfall ( (16 Ch. D. 274) a mortgagor attorned tenant from year 
to year to his mortgagee, the mortgagee being given power to enter and 
terminate the tenancy without any notice at all. It was argued that 
this provision as to determination made the tenancy a tenancy at will, 
which would be determined by the tenant’s bankruptcy coming to the 
notice of the landlord. It was held, however, to be a yearly tenancy, 
not a tenancy at will. 


These decisions are difficult to reconcile with the law laid down as 
to the essential nature of a tenancy from year to year or other periodic 
tenancy. As we have seen, the essential feature is that if the tenancy 
is not determined at the end of one period it must continue at least to 
the end of the next period. But if a tenancy can be determined at any 
time, by notice taking effect within a period, it loses this periodic 
character. There is no reasén why in cases of this sort the intention 
of the parties should not be allowed to take effect, but tenancies of this 
sort, it is suggested, should be placed in a separate category of their own. 
They are not tenancies at will because they are not intended to be: 
they are intended to give a greater firmness of tenure than tenancies 
at will, and unlike tenancies at will, to be transmissible. They are not 
periodic tenancies because they lack periodicity of extension and deter- 
minability. Those illustrated by the cases cited above appear to have 
been intended to possess the characteristics of a tenancy from -year to 
year other than determinability only at periodic intervals, e.g., to have 
a minimum period of duration of one year, and to be transmissible. 
For the purposes of a statute protecting farmers holding on yearly 
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tenancy they may well be held to be yearly tenancies, but from a purely 
legal point of view they are very different from periodic yearly tenancies, 
and confusion would be avoided, it is submitted, if they were not referred 
to as yearly tenancies. A more correct description, it is submitted, is 
that given by Collins L.J. in Cannon Brewery Co. v. Nash (1898) (77 L.T. 
648 ; 14 T.L.R. 158). Here there was an agreeme nt for one year certain 
and so on from year to year unless or until the tenancy thereby created 
should be determined by either party giving to the other twenty-eight 
days’ notice in writing, such notice to expire at any period of the year. 
Collins L.J. said that “ the agreement provided for two things—first, a 
tenancy for a year certain and, next, an uncertain term after the first 
year.” 

Tenancies which may be determined at any time after agreed notice, 
it is suggested, should be treated as belonging to a distinct subdivision 
of the general class of tenancies of indefinite duration, intermediate 
between tenancies at will and periodic tenancies. According to the 
desire of the parties such tenancies may or may not be given some of 
the characteristics of a periodic tenancy. A general letting at a rent will 
of course be construed as creating one or other of the periodic tenancies 
according to the periods at which rent is payable ; but if the parties 
make it clear that they desire to create a mere tenancy of indefinite 
duration determinable on a given period of notice (e.g., to A at a rent 
of £x per week determinable at any time by one month’s notice to quit) 
there is no reason why their intention should not be effectuated, or 
why an attempt should be made to fit it into the different category of 
periodic tenancies. 


THE LANDLORD AND TENANT ACT. 


To ascertain the extent to which the common law rules considered 
above have been affected by the Landlord and Tenant Act we must 
now make a close examination of the various provisions of the Act 
relating to notice to quit. Under the common law, notice to quit was 
not required (except by special agreement) in the case of a tenancy for 
a fixed term terminating prematurely on one or other of the recognised 
grounds or by effluxion of time ; but it was required in order to terminate 
tenancies of uncertain duration other than the usual sort of tenancy at 
will, 7.e., in the case of (a) tenancies at will coming within the principle 
of Landale v. Menzies (9 C.L.R. 89), (b) tenancies which by agreement 
of the parties are terminable at any time after an agreed period of notice 
to quit, and (c) periodic tenancies. Nor does the Act provide that notice 
to quit is necessary to determine a tenancy in the cases where notice 
was not necessary at common law. What it does do is to prevent, in 
the case of prescribed premises, recovery of possession by the lessor 
without notice to quit ; so that if the tenancy created by act of the 
parties has determined under the previous law, the tenant remaining in 
possession against the will of the landlord is there under a new statutory 
tenancy. 

Section 41 (1) prevents proceedings for recovery of possession except 
as provided by Part III of the Act, and section 41 (2) makes a notice 
ineffective to terminate a tenancy unless it complies with the section. 
Section 41 (3) provides that a lessor may take proceedings in court after 
notice to quit on a prescribed ground, the period of the notice being as 
prescribed by section 42. It may be observed that section 41 does not 
say that any tenancy may be determined by notice based on a prescribed 
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ground. It merely prevents proceedings in other than the specified 
cases. Whether or not the proceedings will succeed depends on other 
provisions of the Act. 

Section 42 prescribes the length of notice required. By sub- 
section (1) the length varies according to the period of occupation by 
the tenant, but sub-section (2) (a) modifies this by fixing a maximum 
period so far as the effect of the Act is concerned, and sub-section (2) (b) 
by providing that the Act is not to diminish the period of notice that 
would be required apart from the section. Thus the maximum notice 
required by the section is 30 days, but in the case, for example, of a 
yearly tenancy, the common law requirement of a half-year’s notice 
is left in force by virtue of sub-section (2) (b). 


Up to this point the Act does not alter the common law requirement 
that in the case of a periodic tenancy the notice to quit must expire at 
the end of a period. It gives no positive effect to a notice in accordance 
with the Act: it merely makes ineffective a notice not in accordance 
wi-h the provisions of the Act. 

Section 46, however, does purport to give positive effect to the 
statutory notice. It provides that a notice given in accordance with 
the provisions of section 41 shall, if the tenancy has not otherwise 
terminated, operate so as to terminate the tenancy. Here again the 
Act does not completely override the common law. It does not make 
a statutory notice to quit the only method of terminating the tenancy, 
but recognises that the tenancy may already have determined under 
some other law. But if it has not already terminated, the notice 
terminates it, subject to the proviso at the end of the section. The 
proviso is that the section shall not operate so as to determine the tenancy 
before the date on which it would have terminated apart from the section. 
This proviso was necessary to cover at least the case of tenancies for a 
fixed term, so as, for example, to prevent a lessor from recovering 
possession before the term had expired merely on the ground that he 
wanted the premises for himself. But it also affects periodic tenancies 
and, if there were no further provisions on the subject in the Act, would 
prevent a periodic tenancy from being terminated otherwise than at the 
end of a period of the tenancy ; for, apart from section 46, such a notice 
would not terminate the tenancy at all, and therefore, if the notice 
were given effect, would terminate the tenancy before the date on which 
it would have terminated if the section had not been enacted. In the 
Commonwealth Landlord and Tenant Regulations there was no further 
relevant provision, and accordingly in Amad v. Grant (74 C.L.R. 327) 
the High Court held that a notice to determine a periodic tenancy must 
expire at the end of a period of the tenancy. 

The Act, however, contains a very important provision, affecting 
both prescribed and non-prescribed premises, that was not in the 
Commonwealth Regulations, viz., section 66. The section provides 
that a notice to quit may expire at any time notwithstanding that the 
date of expiry does not coincide with the last day of a period of the 
tenancy, if the conditions set out in the section are complied with. 
Different provision is made as to prescribed and non-prescribed premises, 
and therefore the two cases must be considered separately. 

As to prescribed premises, the notice must comply with all the 
applicable provisions of Part III of the Act, which contains the sections 
we have been considering above. That is to say, it must be based on 
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one of the prescribed grounds and must be for a period not less than 
that required by section 42. But the proviso to section 46 loses some 
of its application to periodic tenancies. Under the Commonwealth 
Regulations the corresponding provision made expiry at the end of a 
period of the tenancy necessary, for the proviso maintained the common 
law rule ; but under the Act, as a result of section 66, the same provision 
has no such effect, for by virtue of section 66 the common law is altered 
and a notice to quit may expire otherwise than at the end of a period. 
The question therefore arises to what extent section 42 contains anything 
giving some significance to the period of a periodic tenancy, or whether 
section 66 in effect abolishes the essential character of the common 
law periodic tenancy. 

Section 42 (2) (b) requires the period of notice to be no less than 
it would have been apart from the section. At common law the notice 
must have been for a period not less than the period of the tenancy, 
or a half year in the case of yearly tenancies, expiring at the end of a 
period. The question is whether the words “ period which, but for 
this section, would be required’”’ refer only to the minimum possible 
length of notice, e.g., a week for a weekly tenancy, a month for a monthly 
tenancy, and so on, or whether it refers to the period actually necessary 
in any particular case under consideration. For example, in the case 
of a Monday to Monday weekly tenancy, at common law a notice given 
on a Thursday would have to be to quit on the following Sunday or 
Monday week or some later Sunday or Monday, and a notice to quit 
on the following Thursday would be invalid. That is to say, in this 
particular case the minimum period required would be a ten days’ notice. 
It is possible to argue, however, that in the development of the common 
law on this subject there were two questions that arose, one concerning 
the Jate of expiry of a notice, and another the length of notice required. 
We have seen that these two questions were settled to some extent 
independently, and so can be regarded as being distinct. It could 
therefore be argued that the requirement in the example given above 
depends on two rules, one concerning period of notice, the other concern- 
ing date of expiry of notice. On the other hand, it is to be kept in 
mind that the common law does not require any exact period of notice, 
but merely a notice of not less than such and such a period, this minimum 
having for the sake of convenience been made definite for each class of 
tenancy as a reasonable period for that class of tenancy. 

Section 42, however, does not say that in each case the notice must 
not be shorter than the minimum period of notice possible in the case 
of tenancies of the class in question. It merely says that it must not 
be shorter than the period which would be required apart from the 
section. In the example given above a notice given on a Thursday 
would have to be for a period of at least ten days ; and it is just as 
arguable that this is the period contemplated by the section as that the 
minimum possible in any case, viz., seven days, is the period contemplated. 


This doubt that arises can only be resolved, if at all, by a considera- 
tion of other provisions of the Act and its general purpose. Clearly the 
Act as a whole was intended to increase and not to diminish the rights 
of tenants. If section 42 is so interpreted as to make a notice sufficient 
so long as it satisfies the positive requirements of section 42 set out in 
sub-sections (1) and (2) (a), and is not less than a week, month, half 
year, etc., according to the nature of the tenancy, it will be possible 
for a landlord to recover possession from his tenant earlier than he 
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could have at common law. For example, in the case of a yearly tenancy 
the landlord could recover possession well within the first year, whereas 
at common law he would have to wait at least until the end of the first 
year ; while in the case of shorter periodic tenancies he could give notice 
during one period and recover possession at the corresponding point of 
time in the next period, whereas at common law he would have to wait 
until the end of the next period. This, it is submitted could hardly 
have been intended by the legislature. 


Sub-section (7) of section 41 “tgs ge this view. Assignment or 
sub-letting without consent is made a ground for notice to quit, but 
sub-section (7) provides that notice m Ly not be given, where the lease 
is for a fixed term, unless the term has expired or, in the case of a 
periodic lease, unless the period current at the date of assignment or 
sub-letting has expired. This provision recognises the full right of < 
tenant to the whole of any period that has actually commenced, while 
the interpretation of section 42 which is here being contested would 
not recognise this right. 


The effect of section 42 has been discussed above on the basis that 
the words “‘ the period which, but for this section, would be required ”’ 
in sub-section (2) (b) refer to the period required at common law. But 
of course if, as suggested above, we take this to be the period from the 
date of the notice to the end of the next full period of the tenancy, the 
common law on this point is altered by section 66. However, it seems 
necessary to construe section 42 independently of section 66, for the 
effect of section 66 is made to depend on the effect of section 42. 


If the argument set forth above is correct, the combined effect of 
section 42 and se — 66 is that a notice to quit is valid so long as the 
date of expiry is such that a half year in the case of a yearly tenancy, 
and a full period of the tenancy in other cases, will expire before the 
notice is to take effect. This preserves for the most part the essential 
character of periodic tenancies, and section 66, on this interpretation, 
does no more than remedy the inconvenience caused by ignorance or 
error as to what in fact is the last day of a period of the tenancy. 


If, on the other hand, the effect were that no notice is needed beyond 
a week, month, half year, or as the case may be, expiring at any time, 
the result would be the abolition of periodic tenancies in the true sense 
of the term. A tenancy would no longer have any period; and yet 
section 66 itself assumes that it will. 

In the case of non-prescribed premises, section 66 provides that a 
notice to quit may expire at any time if in the case of special agreement 
the notice has been given for the period agreed upon or, in the absence 
of agreement, ‘ for a period not less than that required by law.”’ In 
the second case, the period required by law must mean the period 
required by law apart from this section. Again the question arises 
whether this means a week, a month, a half-year, and so on as the case 
may be, or whether it means a period not less than that which the 
notice would have had to set forth if it was to be valid at common law. 
It is submitted that here also, as in the case of section 42, the section 
must be applied to the actual notice in question, and that if the period 
set out in this notice is less than the period which would have been 
necessary at common law in a notice of the same date, the notice is 
invalid. That is to say, the period of notice must carry on to at least 
the end of the next complete period.of the tenancy (or next complete 
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second half-year of a yearly tenancy). If it goes beyond this, but does 
not expire at the end of a period, it is valid by section 66, where it 
would have been invalid at common law. 

Where the parties have agreed upon a certain period of notice, at 
common law the notice must expire at the end of a period of the tenancy 
unless it is clear that the contrary was intended. The effect of section 66 
on this rule is the same as in the case where there is no agreement. 
Where on the other hand the parties agree to a certain period of notice 
that may take effect at any time, section 66 makes no change in the law. 

Section 66 contemplates that in the case of non-prescribed premises 
an agreed period of notice may be unlawful. The writer is not aware 
of any case in which such an agreement may be unlawful. 

The general conclusion thus is that the Act does not by section 66 
make such a major change in the law of landlord and tenant as the 
abolition of periodic tenancies, and their conversion into the intermediate 
class of tenancies of indefinite duration discussed earlier in this article. 
It preserves their periodic character so that, when a new period 
commences, the tenant’s term is enlarged to the same extent as it was 
under the previous law. All that it does is to validate, without diminish- 
ing the rights of the tenant, a notice that previously was invalid because 
of error as to the end of a period. The rule now is that, apart from 
special agreements, the notice must allow the tenant to remain in 
possession, in the case of a yearly tenancy, for at least a half-year 
continuing to the end of a yearly period, and in the case of other periodic 
tenancies, for at least one more full period of the tenancy. 


W. N. HARRISON 








THE DANGERS OF DABBS v SEAMAN 


It is a well-known principle of law that where an owner of land 
conveys a part of it, describing the part as abutting on a way over the 
remaining part, the conveyee acquires, by the mere force of the descrip- 
tion, a right to use the way. The principle has been settled by a long 
line of cases, of which Roberts v. Karr (1809) 1 Taunt. 495, appears to be 
the root, and Furness Railway Co. v. Cumberland Co-operative Building 
Society (1884) 52 L.T. 144, the most authoritative. In Dabbs v. Seaman 
(1925) 36 C.L.R. 538, the High Court of Australia applied this principle 
of the common law to a transfer of land under the N.S.W. Real Property 
Act, 1900, although that Act had made express provision for the manner 
of creating rights of way (section 46), and had abrogated all rules of the 
common law which were inconsistent with its express provisions 
(section 2). It is proposed, in this article, to discuss the reasoning by 
which this seemingly impossible feat was performed. 

It seems to be rather late in the day to be dissecting a case which 
was decided in the year 1925. But contemporary writers gave it scant 
attention at the time, although as Isaacs J. said, in the opening sentence 
of his judgment, “ This appeal vitally concerns the safety of titles to 
land in New South Wales and, indeed, in Australia.’’ The process of 
restoring those titles to safety (as the m jority judgments purported 
to do) has not only exposed other titles to danger, but it has created 
disturbance in fundamental concepts of the Torrens philosophy, which 
will affect all States enjoying that system. In New South Wales, it has 

given rise to the widespread heresy—evident in the headnote to Jobson v. 
Nankervis (194: 3) 44 S.R. (N.S.W.) 277—that easements over land under 
the Torrens System can arise by implication, or can be created by 
estoppel. The possibility that the heresy may spread to Queensland 
and to other States is the main justification for the present exhumation. 


Dabbs v. Seaman is a very unsatisfactory case, for several reasons. 
In the first place, it might be said that all judic ial legislation on a subject 
which is supposed to be covered by statute, is unsatisfactory. 

In the second place, the decision rested on such a slender balance 
of judicial opinion. Of the four judges before whom the matter came 
(including Maughan A.J. in the Supreme Court), two were for Dabbs 
and two were for Seaman. Yet in spite of the absence of any pre- 
ponderating weight of opinion in this matter which was so vital to 
Australian titles, leave to appeal to the Privy Council was refused. 

Thirdly because, although a great deal is written into the majority 
judgments to explain aspects of the common law for which the authorities 
are already clear and consistent, a great deal is left out in translating 
these authorities into the language of the Torrens System. Important 
obstacles to that translation, which are mentioned in the dissenting 
judgment, and which were no doubt raised in argument, are not satis- 
factorily explained. 

Fourthly, because the Judges are all so much at variance. Of the 
majority (Isaacs and Starke J.J.), that which Isaacs J. describes as the 
‘governing factor’ is not even mentioned by Starke J., who rests his 
opinion on matter which Isaacs J. discards as irrelevant. Isaacs J. 
regards the course of conveyancing which led up to the suit as quite 
normal, but he criticises the pleadings. Starke J., on the other hand, 
opens his judgment with the observation “All the difficulties in this 
case have been created by loose and careless conveyancing,’ but he 
has no fault to find with the pleadings. The majority judges do not 
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even agree on the nature of the right acquired by the transferees. 
Isaacs J. regards it as a natural right ; an inherent characteristic of the 
land transferred, while Starke J. agrees with the text-writers that it is 
an implied easement. Isaacs J. can find no merit whatever in the case 
for Seaman, yet Starke J. allows the appeal reluctantly. ‘“‘ Emily Dabbs 
thus succeeds,” he said at p. 575, ‘‘ but somewhat, I am afraid, at the 
expense of justice.’”’” Of the two judges who thought that she should 
not succeed at all, Maughan A.J. in the Supreme Court based his decision 
in favour of Seaman, on grounds which differ substantially from those 
on which Higgins J. would have dismissed Mrs. Dabbs’ appeal. 

It is to this jumble of judicial opinion, which has now become 
an authority, that other judges and lesser lawyers must look to learn 
the consequences of abuttal by description of land in a transfer. They 
mist apply to it the process of logical deduction by which is extracted 
the often elusive ratio decidendi. The multisyllabic jurists might be 
able to classify it as a case of “‘ non-syllogistic indeterminacy ”’ or of 
‘concealed circuitous reference,’ according to their particular school of 
jurisprudence. They might even invent a new classification for it (if 
the season has not been closed), such as “ inconclusive bifurcated ratio- 
cination.”’ The less learned school, however (to which the present writer 
belongs), will find it difficult to resist the tempting conclusion that the 
case simply hasn’t got a ratio decidendi. But, in order to reach any 

conclusion at all, a somewhat minute analysis is necessary. 
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THE FACTS 
The material facts are as follow :— 


Maria Jenkins was the registered proprietor under the Real Property 
Act of an area of 173 acres of land at Roseville. She subdivided this 
land and deposited a plan (No. 7134) in the Land Titles Office. Seaman 
bought Lot 1 of the subdivision, and before completing his transfer 
re-subdivided it as shown in the accompanying sketch. The two l-acre 
lots fronting Shirley Road were transferred by Maria Jenkins, by direc- 
tion of Seaman, to Reyno'ds and Smith, respectively. Seaman retained 
for himself the residue of Lot 1, which by then consisted of an irregular 
block at the rear of the two l-acre lots, and which was connected with 
Shirley Road by a long strip of land 20 feet wide. This block was 
described in the High Court as “ The Polygon.” 

The transfer from Jenkins to Smith contained a plan on which the 
land transferred was shown as abutting on a “‘ Lane 20 feet wide.” 
The memorandum of transfer itself contained no other reference to the 
lane, nor to any easement. In the certificate of title which issued to 
Smith pursuant to this transfer (in August, 1913), the l-acre is illustrated 
by a red edging, and is shown as bounded on the east by a “ 20 ft. Lane.” 


About three years later, a transfer from Jenkins to Seaman, of the 
residue of Lot 1 (the polygon together with the 20 ft. strip) was registered. 
On the certificate of title which issued on this transfer (in August, 1916), 
the red eging included both the polygon and the strip, with the notation 
‘20 ft. Lane” on the strip. Neither the transfer nor the certificate 
of title mentioned an easement. 

In April, 1922, Smith’s l-acre was transferred by his personal repre- 
sentative (the Public Trustee) to Emily Dabbs, the transfer passing by 
endorsement without any new certificate of title. Seaman had nothing 
to do with the transfer to Mrs. Dabbs, although he had been in negotiation 
with her for the sale of some adjoining land, including the site of the 
lane. During these negotiations (which fell through) the status of the 
land comprising the site of the lane was discussed by the parties. There 
was nothing on the ground to suggest that a lane existed, and it was 
not until after Mrs. Dabbs had purchased Smith’s acre and called at 
the solicitor’s office to sign the transfer that she learned that a lane 
was shown on his title. 


After Mrs. Dabbs had become the proprietor of Smith’s acre, Seaman 
approached the Registrar-General to have the notation “‘ 20 ft. Lane ”’ 
deleted from his title. The Registrar-General declined to make the 
alteration without the consent of Mrs. Dabbs. As she refused to give 
this consent, Seaman filed a statement of claim asking for a declaration 
that Mrs. Dabbs was not entitled to a right of way over the strip, and 
for certain other relief. Maughan A.J. in the Supreme Court held that 
Seaman was entitled to this declaration, and to the relief claimed: 
24 S.R. (N.S.W.) 481. From that decision, Mrs. Dabbs appealed. 


SUMMARY OF THE JUDGMENTS 


The case came before Isaacs, Higgins and Starke, J.J., and it was 
held (Higgins J. dissenting) that the appellant, Mrs. Dabbs, was entitled 
to have the 20 ft. strip for her use as a lane, with a right of way over it. 

Isaacs J. followed the unusual course of stating his conclusion at 
the beginning of his judgment. He said (at pp. 541-2): ‘‘ When the 
mists of irrelevancy disappear, the question resolves itself into the 
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following proposition, which I hold to be good law and to be absolutely 
necessary if titles under the Real Property Act are to be indefeasible : 
Where A, a registered proprietor of land under the Real Property Act, 
transfers to B a part of his land described by a plan indicating that the 
transferred land is bounded on one side by a 20 ft. lane situated on the 
other part of the transferor’s land and the transfer is duly registered, 
then, in the absence of either a provision to the contrary on B’s certificate 
of title or some subsequent personal legal or equitable relation to the 
contrary between B and the owner of the adjoining land, B, as long as 
he remains registered proprietor of the land so transferred and described, 
is entitled (1) to have the land marked “ twenty feet lane ’’ preserved as 
such, and (2) to a right of way over the lane.’”’ He found that all of 
the ingredients of this proposition were present, and that Seaman and 
Dabbs corresponded respectively to A and B; therefore, Mrs. .Dabbs 
was entitled to a right of way over the lane. He based his finding 
almost entirely on the conclusiveness of her certificate of title, which 
he construed at some length. He also examined the facts in the light 
of the law relating to estoppel by representation, and to the principle 
that a grantor shall not be allowed to derogate from his grant. He 
found nothing in the facts or circumstances of the case unfavourable to 
Mrs. Dabbs. That finding, however, was merely by the way. As the 
question of estoppel had been laboured heav ily in argument, it was 
necessary for the Bench to discuss it ; but as Isaacs J. ‘said, at p. 556, 
‘for the reasons already stated the facts referred to, even if established, 
are utterly immaterial. They do not, and so long as the principle 
definitely established in Assets Company v. Mere Roihi! remains unaltered 
by legislation they cannot, affect the conclusive force of a registered 
title.” ‘I am unable to see” he said, at p. 543, “how the respondent 
(Seaman) can succeed without destroying the cardinal feature of 
indefeasibility so long as the certificate (Mrs. Dabbs’s) stands.... That 
certificate is, to my mind, the governing factor.” The certificate was 
conclusive evidence, as it stated, that Mrs. Dabbs was seized or possessed 
of an estate in fee simple in “the land therein described, ” an expression 
which the learned Justice construed to mean ‘the parcel edged red 
bounded on the south by Shirley Road—a public road—and bounded 
on the east by a twenty feet lane. Its contiguity to a lane 20 ft. wide 
is an inherent characteristic of the land described.” This characteristic 
gave the proprietor what Isaacs J. described as an “‘accessorial right” 
to the lane, without the need for any memorial of registration or other 
specification. He posed the question, on p. 552, “‘. . . has the appellant 
also a right of way over the 20 ft. lane?” This question he answered 
in the affirmative, mainly, it seems, because ‘‘the ordinary meaning of 
‘lane’ is a passage or way.” He distinguished between the accessorial 
right to the lane, and a right of way over the lane ; and between one or 
both of those rights, and an easement. These distinctions will be 
discussed later. 


Higgins J. (dissenting) said that “The case for the appellant is 
put on two grounds :—(A) That the two parallel lines with the words 
‘lane 20 ft. wide ’ in the transfer to Smith constituted a grant by Seaman 
to Smith of a right of way along the lane, and that the right of way 
passed from Smith’s trustee to the appellant; (B) that Seaman is 
estopped, as between himself and the appellant, from denying that she 
has such a right of way. 


1. [1905] A.C. 176. 
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(A)—There are three answers at least to A, any one of which, if 
sustained, would be fatal to the claim of Mrs. Dabbs. ... (1) That 
the land concerned is under the Real Property Act, 1900, and, if it was 
intended by Seaman to create a right of way in favour of Smith, it was 
not created in the manner allowed by the Act; (2) that if Smith got 
such a right of way, it has not been transferred by his trustee to Mrs. 
Dabbs ; (3) that even if the land concerned were under the old con- 
veyancing law, the use of the two parallel lines with the words ‘ lane 
20 ft. wide’ would not be sufficient to grant a right of way to Smith.” 

(B)—With regard to the second ground, estoppel, he agreed that 
“if Seaman wilfully represented to Mrs. Dabbs that there was an exzsting 
right of way along the eastern side of the acre for the use of the owner 
of that acre, I think he would now be precluded, estopped, from averrring 

against her that there is no such right of way p. 564. He found, 
howev er, that “the appearanc e on the transfer of the parallel lines and 
the words ‘ lane 20 ft. wide’ ’’ did not amount to such a representation 
and that any statement made by Seaman in his negotiations with Mrs. 
Dabbs was clearly inconsistent with the existence of a right of way ; 
therefore, Seaman was not estopped. 

He pointed out that the case of Little v. Dardter® (on which much 
reliance was placed, both in argument and in the judgment of Starke J.) 
was not a case in point, as the land over which a right of way by estoppel 
was held to have been created was not under the provisions of the 
Real Property Act. 

Starke J. described the transfer from Jenkins to Smith by direction 
of Seaman, and observed that “there is no express reference in the 
transfer to any easement, though section 46 of the Real Property Act 
provides that ‘where land under the provisions of this Act or any estate 
or interest in such land is intended to be transferred or any right of way 
or other easement is intended to be created or transferred the registered 
proprietor may execute a memorandum of transfer’ in one of the forms 
in the Schedule to the Act ‘ which memorandum shall, for description 
of the land intended to be dealt with, refer to the grant or certificate 
of title of such land, or shall give such description as may be sufficient 
to identify the same, and shall contain an accurate statement of the 
estate, interest or easement intended to be transferred or created.’ The 
certificate of title issued to Smith followed the description in the plan 
of the land attached to the transfer, but made no express reference to 
any easement over the lane.” 

The learned Justice did not explain why omission to follow the 
precepts of the Real Property Act was not fatal. He discussed the effect, 
under the general law, of convey ing land described as abutting on streets 
and ways, concluding that “If this were a case of a conveyance under 
the general law, Smith would have been entitled to a right of w ay along 
the 20 ft. lane abutting on the land transferred to him by Jenkins at the 
direction of Seaman. And in Little v. Dardier® decided in the year 1891, 
these principles were applied . land under the Real Property Act. That 
decision was, in my opinion, right, either because the grant of a right 
of way was implied from the wae and description used in the transfer, 
or because an equitable claim or right to the way arose by reason of 
estoppel (Barry v. Heider*\. And in any case it would be difficult to 
depart from a decision which has been acted on for so long a time and 
upon which possibly many titles depend.”’ 

2. (1891) 12 N.S.W.L.R. (Eq.) 319. 
3. (1914) 19 C.L.R. 197. 
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He disregarded the fact (pointed out by Higgins J.) that, in Little v. 
Dardier’ the land in question was not under. the Real Property Act. 
And he based the acquisition of the right of way by Mrs. Dabbs (the 
transferee from Smith) not on the theory that all appurtenant easements 
pass on the conveyance of a dominant tenement, but on the doctrine 
of estoppel which operated against Smith’s representative. 


THE RATIONES DECIDENDI 


A ratio decidendi has been defined as ‘“‘the general principle which 
runs through a case and governs its decision”—see Allen, Law in the 
Making, 3rd ed., p. 208. But there is no simple rule for determining 
the approach to a case resting on separate judgments which contain 
no consistent general principle. ‘“‘Thus in the case of The Mostyn 
[1927] P. 25” as Allen says at p. 248 zbid., ‘the Court of Appeal confessed 
its despair of discovering the true ratio decitdendi in River Wear Com- 
missioners v. Adamson (1877) 2 App. Cas. 743, a case of great importance 
to harbour authorities. With little conviction, and not without dissent, 
it selected one vatio from a bewildering variety.” The analyst of Dabbs v. 
Seaman will meet similar grounds for despondency. But, unless he is 
under an obligation similar to that of the Court of Appeal, he will wisely 
refrain from attempting to select the general principle which runs through 
this case. The alternative is simply to discuss the two majority judg- 
ments in the light of their respective principles, of conclusiveness and 
estoppel. 


Conclusiveness of the Register—It is Mrs. Dabbs’s certificate of title 
showing her land as bounded by a lane which, in the judgment of 
Isaacs J., is the ‘“‘governing factor.” This certificate is indefeasible. 
The mere fact that the certificate had issued (whether rightly or wrongly) 
showing an abuttal on a lane, gave her a right of way over the lane. 
But the learned Justice omitted to mention one very salient point, 
namely, that Mrs. Dabbs was merely a dominant owner. In the title 
to any right 7” alieno solo, two or more certificates are involved, and 
of these the more important is the servient title. A proprietor wishing 


to create “any right of way or other easement . . . may execute a 
memorandum of transfer in the form of the Fifth, Sixth or Seventh 
schedule hereto . . .” Real Property Act section 46. That provision, 


“although in form permissive, or facultative, is in effect peremptory and 
exclusive” per Griffith C.J. in Crowley v. Templeton, (1914) 17 C.L.R. 
457, 463. “Every memorandum of transfer or other instrument 
shall be deemed to be so registered as soon as a memorial thereof, as 
hereinafter described, has been entered in the register book upon the 
folium constituted by the existing grant or certificate of title of such 
land”: section 35. In the case of an appurtenant right, “such land” 
means the servient land. It was Seaman’s certificate of title and not 
Mrs. Dabbs’s to which the Court should have looked to determine whether 
any right existed over Seaman’s land. Certaintly, the Registrar-General 
is directed, by section 47, to enter a memorial of the instrument creating 
an appurtenant right, on the “‘folium of the register book constituted 
by the existing grant or certificate of title” of the dominant land. But 
that entry is not a registration ; it is incidental only to the principal 
function of onerating the servient title. 


2. (1891) 12 N.S.W.L.R. (Eq.) 319. 
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Actually, at the time when Mrs. Dabbs’s certificate of title became 
conclusive as to the inherent characteristic of its abuttal on a lane, 
Seaman’s corresponding certificate of title was equally conclusive that 
no such characteristic existed. It was not until three years later, when 
the transfer to Seaman was registered, that any mention of the lane 
appeared on the title of the servient land. Had a stranger acquired 
a title to the servient land within that period, it is probable that its 
conclusiveness would have proved to be more an irresistible force than 
the dominant title was an immoveable object. 


Even when the lane did appear on the servient title, no memorial 
of the right was entered. There was simply the notation ‘20 ft. lane” 
inside the red edging of the diagram. This was not an abuttal, as the 
lane actually formed part of the land whose title was certified to. More- 
over, the certificate of title was not a conveyance. To construe the 
effect of the notation ‘‘20 ft. Lane” in this form, some body of law 
other than that relating to abuttal on adjoining land by description in 
a conveyance, would need to be invoked. What that body of law might 
be, and how it would be affected by the provisions of the Real Property 
Act, are important factors in assessing the extent to which Mrs. Dabbs’s 
certificate of title was indefeasible. 


The notation ‘20 ft. lane’ on Seaman’s title was more in the nature 
of an encumbrance. And had it appeared on a title at common law, 
there is little doubt that a purchaser would have been put on notice 
of a probable right of laneway existing in some neighbour, as to which 
he should inquire. But this was not a title at common law. It was a 
title which was supposed to be self-contained. And the whole object 
of the Torrens System being ‘‘to save persons dealing with registered 
proprietors from the trouble and expense of going behind the register, in 
order to investigate the history of their author’s title.’’ (Gzbbs v. Messer, 
[1891] A.C. 248, 254), a purchaser from Seaman would have been entitled 
to rest on the assumption that, whatever significance may have been 
intended by the words “20 ft. lane,” they did not cast on him the 
obligation of inspecting titles to adjoining land. 


Another noteworthy point in the judgment of Isaacs J. is the manner 
in which he described Mrs. Dabbs’s right of way. Nowhere does the 
learned Justice describe it as a right im vem, enuring for the benefit of 
subsequent owners. On the other hand, he seems at pains, in his 
prefatory statement of the law, to confine this right to “B, as long as he 
remains registered proprietor of the land so transferred and described.” 
That seems rather an extraordinary way to describe a right which has 
attached to land impersonally, and which will enure against all sub- 
sequent servient owners. It inclines one to the conclusion that he meant 
only to describe a personal right (which was all the pleadings called for) 


which subsisted only “‘in the absence of . . . some subsequent personal 
legal or equitable relation to the contrary between B and the owner 
of the adjoining land .. .” (pp. 541, 542) such, e.g., as an unregistered 


release of the right. 


Estoppel—Isaacs J. expressed the opinion that Seaman, in trans- 
ferring land described as abutting on a lane, had thereby represented 
that the transferee should enjoy a right of way over the lane ; but he 
dismissed this representation as irrelevant, because ‘it only adds to 
what is certain without it”: p. 555. Seaman’s representations formed 
no part of his vatio decidendi. Therefore, it is to the judgment of Starke J. 
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that one must look in order to ascertain how far the case, as an authority, 
is influenced by the doctrine of estoppel. 

Starke J. distinguished the principle that a man must not “derogate 
from his own grant,” from the principle which estops a man from denying 
the truth of his own contractual representations ; but he held (at p. 573) 
that ‘‘the distinction in theory is unimportant.” He was satisfied that 
on either or both of those principles, “if this were a case of a conveyance 
under the general law, Smith (the first transferee of the land in question) 
would have been entitled to a right of way along the 20 ft. lane”: p. 573. 
It was not a case under the general law. But he held that, on the 
grounds both of its antiquity and of its righteousness, he was bound to 
follow the case of Little v. Dardier (1891) 12 N.S.W. L.R. (Eq.) 319, 
which, he assumed, had applied the same principles to a transfer of 
land under the Real Property Act. The only question remaining was 
whether the right of way enured for the benefit of assigns of the dominant 
owner. He cited authorities to show that at common law similar rights 
did so enure, therefore the right in this case passed to Mrs. Dabbs. 


In Little v. Dardier (supra), the right of way in question was created 
by a common law conveyance —o the abutting land was brought 
under the Real Property Act. The Court simply had to hold that the 
land continued to enjoy that particular appurtenance after it had been 
brought under the Act. There was no question of a right being created 
de novo by a transfer. Except to the extent to which the medium filum 
rule may have applied, the site of the way itself was not, and still is 
not, under the provisions of the Real Property Act. The fact must have 
an important bearing on the force of Starke J’s. judgment. 


Even apart from that particular alienation, the principle of applying 
to a certificate of title, implications which the law allows to be drawn 
from the description in a conveyance, is open to serious question. Not 
only have those two instruments a different modus operandi, but the 
implications rest on antecedent transactions which the issue of a certificate 
of title places beyond the reach of investigation. 


The doctrine of estoppel by representation is part of the law of 
contract. The law of contract applies to a sale of land under the Real 
Property Act, with the same force that it applies to any other land. 
Thus, if a vendor of land under the Act has represented to a purchaser 
that the land enjoys the benefit of a lane, the purchaser could invoke 
the doctrine of estoppel to hold him to that representation. He could 
seek a decree to compel the vendor to do that which is necessary to 
make good his representation, or to obtain alternative relief. And if, 
by reason of the interposition of a system of statutory conveyancing, 
the only way to confer that benefit were the execution and registration 
of an instrument in a prescribed form, the vendor could be ordered to 
execute it. But that is not to say that the doctrine of estoppel has any 
bearing on the construction of the certificate of title which ultimately 
results from the contract. The authorities on estoppel by representation 
deal with agreements inter partes. A certificate of title, in that field 
of law, would be something quite novel. It is not an instrument inter 
partes. It is an expression of the opinion of a government official of 
the true state of a title in so far as it has been affected by certain con- 
tractual relations between two or more individuals. It is a unilateral 
instrument which is quite untouched by any of the authorities on estoppel 
by representation. The official’s opinion may have been wrongly formed, 
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in which case a person aggrieved is given certain statutory remedies. 
But in favour of a stranger acting on the faith of that opinion, the 
certificate of title is unexaminable: Assets Co. v. Mere Roihi, {1905} 
A.C. 176; Creelman v. Hudson Bay Co., [1920) A.C. 194. A stranger 
dealing with a registered proprietor is not required to examine the 
preceding transfer to consider what representations may have been made. 
That would be “going behind the register,” the very thing the System 
seeks to obviate : Gibbs v. Messer (supra). 


In none of the judgments was any attempt made to link certificates 
of title with the doctrine of estoppel. For one reason, it was not neces- 
sary to do so. Seaman, the original representor, was a party to the 
suit, and was still the registered proprietor of the servient land. It is 
difficult to see how he could escape from the obligation to afford some 
kind of relief to his representee. Had Mrs. Dabbs asked for an order 
directing Seaman to perfect her title by executing a registrable grant 
of right of way, it is abundantly clear that she would have got that 
order. Isaacs J. in particular made references to the recognition, by the 
Torrens System, if personal equities of that nature. If the suit had 
taken that course, the Torrens purists would have been left without 
any grounds for complaint. In fact, it is doubtful whether the case 
would even have been reported. 


THE NATURE OF THE RIGHT 

The judgments of both Isaacs and Starke JJ. give Mrs. Dabbs a 
‘right of way” over the lane, but Isaacs J. is careful to point out that 
it is not an easement. He goes to some length to distinguish this right 
from a “‘superadded right of way” such as an “‘easement to pass through 
a neighbour’s garden.” It is not merely the distinction between a 
garden path and a lane. It is a generic distinction between what he 
describes as an ‘‘inherent characteristic” and a “‘superadded easement.” 
It is to the former genus that this right of way belongs. Presumably 
it is some kind of cousin to the natural right of lateral support which 
an owner derives from the soil of his neighbour. Isaacs J. calls this 
particular right an “‘accessorial right,” which ‘‘is included in the grant 
itself, and is evidenced by the certificate without a special memorial or 
specification (James v. Stevenson)*”: p. 546. 


Now, the choice of that term ‘“‘accessorial”’ is rather unfortunate. 
It is a term used by Gale, whose first edition on the Law of Easements 
appeared almost a century before the judgment in Dabbs v. Seaman. 
But whereas Isaacs J. uses the term to denote a right which affords access 
or approach to land, and which belongs to a group of natural or inherent 
rights distinguishable from easements, Gale, in the first sentence on 
page 1, classes all superadded easements as “‘accessorial,” to distinguish 
them from such rights as the natural right of lateral support. Incidentally, 
he does not mention, among the natural rights, a right of access. He 
clearly regards the right which arises from the abuttals given in a 
conveyance (citing Roberts v. Karr) as an implied grant of easement— 
see 10th ed., p. 115. 

It is fairly clear that by “‘accessorial,”’ Gale is seeking to describe 
rights which have been attached to land either by express or implied 
grant independently of the mere process of conveying the land. It 
may be more than a coincidence that this group includes rights (such 


4. [1893] A.C. 162, 169. 
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as drainage) which bear no relation whatever to access, but which, by 
reason of their having been attached to land by the act of parties, do 
bear some resemblance to the process of accession. That is the process 
by which the quantum of a chattel may be increased, as by the attach- 
ment of fittings to a ship, or by the pregnancy of an animal. Such 
attachments could possibly be classified as “‘accessional.’ 


A right which might aptly be described as accessorial (in the sense 
of affording access) is the right enjoyed by the owner of land abutting 
on navigable water or on any other highway, of going from any part 
of his land to the highway : Rose v. Groves, (1843) 5 M. & G. 613 ; Lyon v. 
Fishmongers’ Co., (1876) 1 App. Cas. 662; North Shore Railw ay Co. 
a (1889) 14 App. Cas. 612 ; Bell v. Quebec Corporation, (1879) 5 haan 

‘as. 84; Montreal City v. Montreal Harbour Commissioners, [1926] A.C. 
- This has been described as a natural private right, germane to the 
riparian rights of flow and non-pollution, and to the right of support 
of soil by soil (Lyon v. Fishmongers’ Co. (supra).) It is not an easement, 
but a right (or an inherent characteristic) which springs from the mere 
fact of ownership of land abutting on a highway, irrespective of the 
means of acquisition of that ownership, 7.e., whether the land was acquired 
by grant or by adverse possession. It has nothing to do with the right 
of members of the public to use a highway, nor with the implications 
which arise from the description in a conveyance. And it had nothing 
to do with Seaman’s 20 ft. lane, which was never claimed to be a highway. 
Had Seaman granted an easement of way over the lane, Mrs. Dabbs 
would have had, in addition to a right of passing along the lane, a right 
of access to it. But, as distinct from the absolute right of access to a 
highway from any part of the abutting land, in the case of an easement 
the right of access is confined to that which is reasonable: Petty v. 
Parsons, [1914] 2 Ch. 653. 


It is by making this distinction between a “natural” right of way 
and an easement, that Isaacs J. overcomes the statutory obstacle which 
requires easements to be created in a prescribed manner. He agrees 
(at p. 546) that “such an easement would properly fall within the terms 
of section 47 of the Real Property Act.’ The right of Mrs. Dabbs, not 
being ‘‘such an easement,” need not follow the prescription. But he 
ignores the fact that section 47 refers, not only to easements, but also 
to “‘any incorporeal right other than an annuity or rent-charge”’ ; while 
the more important section 46 prescribes a form for “any right of way 
or other easement.’’ It would seem, therefore, that, whether by accident 
or design, those sections are wide enough to include this “‘accessorial” 
right of way. 


Starke J. does not go into the finer points of distinction between 
natural rights and easements. He is satisfied that Mrs. Dabbs has 
acquired a right of way (“but somewhat, I am afraid, at the expense 
of justice”—p. 575), and he lets it go at that. It is apparent, however, 
from his remarks at p. 574—“‘and the title of the servient tenement is 
subject to any easement existing over the land’”—that he regards the 
right of way over the lane as an easement. 


CONCLUSIONS 


It is submitted that, apart from any faults which may be found in 


the reasoning, the following conclusions can be drawn from the three 
judgments :— 
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Isaacs J’s. theory of an indefeasible “‘accessorial” right of way 
must be rejected. Starke J. held that Mrs. Dabbs got an easement ; 
Higgins J. held that she got no right at all. Therefore, Isaacs J. is in 
a minority. 

Starke J’s. theory that Mrs. Dabbs got an easement must also be 
rejected, as both Isaacs and Higgins JJ. were satisfied that she did not 
get an easement. Therefore, Starke J. is in a minority. 

Higgins J’s. theory that Mrs. Dabbs got no right at all must also 
be rejected, as both Isaacs and Starke JJ. held that she did get a right 
of way. 

The only right of way which is left to Mrs. Dabbs is a personal 
right—a mere licence. This could have been enlarged into a proprictary 
right by a decree for rectification, ordering Seaman to execute a registrable 
grant of easement. But that was not done. 

It is still a correct statement of the law to say that a right to use 
any so-called “‘private”’ road or lane, is indistinguishable from an ease- 
ment or a licence, according to whether the right is annexed to the 
land, or to the person of the individual, who uses it. Under the Torrens 
System, an easement can be created only in the manner prescribed by 
the relevant Torrens statute. 

Whether or not the doctrine of estoppel affords a door through 
which contractual representations pass automatically into the realm of 
proprietary rights, this case is not an authority for opening that door 
into the Torrens System. 

The principle laid down by the Privy Council in White v. Neaylon, 
(1886) 11 App. Cas. 171, is still binding on Australian Courts. In that 
case, the Judicial Committee declined to rescue titles from what Lord 
Hobhouse, in delivering the judgment, described as an absurdity in the 
South Australian Registration of Deeds Act. The principle can be stated 
to be that, where titles have been endangered by some act or omission 
of the Legislature, the task of rescuing them is one for the Legislature 
and not for the Courts. 


JOHN BAALMAN 


PARLIAMENT v. COURT 


THE EFFECT OF LEGISLATIVE ATTEMPTS TO RESTRICT THE CONTROL 
OF SUPREME COURTS OVER ADMINISTRATIVE TRIBUNALS THROUGH THE 
PREROGATIVE WRITS 
I 


The Queensland Industrial Conciliation and Arbitration Acts, 1932 
to 1948, section 21, states: 

(2) Save as provided. by the last preceding section and by 
sub-section one hereof” (which provide for rescission or varia- 
tion of its decisions by the Industrial Court itself, and for a 
single member of the Court to state a case for the full bench) 
“every decision of the Court shall be final and conclusive, and 
shall not be impeachable for any informality or want of form, 
or be appealed against, reviewed, quashed, or in any way called 
in question in any Court on any account whatsoever. 

“*(3) Proceedings in the Court shall not be removable by certtorarz, 
and no writ of prohibition shall be issued, and no injunction or 
mandamus shall be granted by any Court other than the Indus- 
trial Court in respect of or to restrain proceedings under any 
award, order, proceedings, or direction relating to any industrial 
matter or any other matter which, on the face of the proceedings, 
appears to be or to relate to an industrial matter or which is 
found by the Court to be an industrial matter.” 


In 1945 the Supreme Court was asked to make absolute an order 
nist for a writ of prohibition against the Industrial Court to restrain 
that Court from going further with proceedings before it for damages 
for breach of an industrial agreement.!_ There were two questions before 
the Supreme Court ; (a) Did the Court have jurisdiction to issue a writ 
of prohibition against the Industrial Court ? (0) If so, should the writ 
be issued in this case? But the Court avoided the first question by 
examining the jurisdiction of the Industrial Court and deciding that the 
proc eeding gs the subject of the application were within that jurisdiction, 
and the order nist was accordingly discharged. 


Now why should the Supreme Court have baulked at considering 
the effect of the provisions of the Industrial Conciliation and Arlitration 
Acts quoted above ? Those provisions seem to say quite clearly, albeit 
somewhat verbosely, that the Supreme Court has no jurisdiction to 
issue prerogative writs or injunctions against the Industrial Court. If 
that is so, why should the Supreme Court have bothered to examine 
the jurisdiction of the Industrial Court at all ? 


The prerogative writs of mandamus, prohibition and certiovart exist 
for the purpose of enabling the superior courts of law to control the 
activities of the inferior courts of limited jurisdiction, whether courts 
of law of the traditional variety or courts of that modern, heterogeneous 
class known as administrative tribunals. The writs are designed to 
ensure that such courts on the one hand do not decline to exercise the 
jurisdiction which they have (mandamus), and on the other hand do 
not exceed the limits of their jurisdiction (prohibition and certiorari). 


1. R. v. The Industrial Court of Queensland ; ex parte Toomaroo Pty. Ltd., (1945) St. R. Qd. 130. 
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This is the peculiar British method of keeping a check on administrative 
tribunals and in England very little attempt has been made by Parlia- 
ment to interfere with it. A feature of Australian legislation, however, 
is the numerous attempts made by Parliaments to restrict the supervisory 
powers of the Supreme Courts and, in the Federal sphere, of the High 
Court, over administrative tribunals of various kinds, particularly 
tribunals created for purposes of industrial conciliation and arbitration. 
The history of the reaction of the superior courts to legislation of this 
kind reveals a constant duel between Parliament and Court, Parliament 
trying to free special tribunals from the trammels of the prerogative 
writs, and the Court reading down and limiting the effect of the privative 
clauses so as to retain at least some of its supervisory control. 

Since it is axiomatic that, Federal constitutional considerations 
apart, the courts must bow to the will of Parliament as expressed in its 
Acts, how is it that the courts have been able to do what to an outside 
observer looks like persistent thwarting of the will of Parliament ? The 
purpose of this article is to answer this question and to ascertain what 
is the present judicial attitude towards privative clauses of the kind 
mentioned, with particular reference to such clauses appearing in 
Queensland statutes. 


II 


There can be little doubt that the reaction of the Supreme Courts 
and the High Court has been in part due to the paternal attitude 
traditionally taken by the “superior” British courts towards the 
“inferior” courts. Generally speaking, judges have not viewed with 
much favour the twentieth century mushroom growth of administrative 
tribunals, often comprised of persons with little or no training or 
experience in the judicial administration of the law. They have kept 
a strict eye on attempts by such tribunals to determine the limits of 
their jurisdiction and to reach their decisions without due regard for 
the traditional judicial notions of “natural justice.” The interpretation 
of statutes and the maintenance of judicial standards are matters which 
the superior courts have always regarded as within their special province, 
the extent of which they have always been anxious to guard. Another 
reason for the narrow construction placed by superior courts on legislative 
attempts to restrict their supervisory powers over administrative tribunals 
is that the superior courts have traditionally played the role of protectors 
of individual rights and liberties. They have seen these new tribunals 
as often being instruments of State policy, in whose deliberations the 
interests of the individual are apt to receive less attention than the 
superior courts regard as their due. Any attempt, therefore, to restrict 
the individual’s right to seek the aid of the superior courts by way of 
the oe sative writs tends to be viewed with suspicion and disfavour 
by those courts. 


I do not suggest that the superior courts have deliberately set out, 
after the manner of their predecessors in an earlier age when Acts of 
Parliament commanded much less respect than they do to-day, to devise, 
in the words of a distinguished writer,? “ pretty stratage ms for furthering 
the equitational acrobatic commonly desc ribed as ‘ driving a coach and 
horses through the Act,’” though they have often appearec d to set them- 
selves, as Lord Sumner once said in another connexion, “‘the task of 
decorously disregarding an Act of Parliament.”? The attitude of the 


“ay, Discove ertes in the Statute Book, p. 122. 
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courts cannot be explained merely in terms of judicial conservatism. 
There is a genuine problem of legal interpretation to be solved—the 
problem posed by the fact that the legislature has at one and the same 
time created a tribunal of special, limited jurisdiction and given it power 
to act without control. But a judge’s solution of this problem will almost 
inevitably be coloured by his attitude to administrative tribunals in 
general. 


At the outset I must say that I do not propose to discuss the precise 
functions of the three writs of mandamus, prohibition, and certiorari, 
or to consider just where judicial functions (and accordingly prohibition 
and certiorari) end and administrative functions begin. Nor do I 
propose to consider the suggestion which has been made? that prohibition 
and certiovart will not lie against an industrial court in respect of its 
award-making functions because that is a legislative, not a judicial, 
activity. 1 would merely say that the criterion by which a function is 
regarded as ‘‘judicial’’ for the purposes of those writs seems to be the 
manner of its exercise rather than its inherent nature,® and there is 
nothing incongruous in conceiving a legislative function exercised in a 
judicial manner—in fact, that is precisely what an industrial arbitration 
court does. Furthermore, the High Court and Supreme Courts of 
various States have long regarded ‘such courts as within the scope of 
prohibition and certiorari.’ ‘In any case, many of the functions of the 
Queensland Industrial Court are essentially judicial, and so far as its 
legislative functions are concerned, if prohibition and certiorari are not 
appropriate remedies for excess of jurisdiction the same result can 
probably be achieved by way of injunction ; and section 21 of the Indus- 
trial Conciliation and Arbitration Acts applies to injunctions in the same 
way as to the prerogative writs. 


Another problem consideration of which I propose to eschew is the 
precise scope of section 75 (v) of the Federal Constitution, which gives 
the High Court jurisdiction to issue writs of mandamus and prohibition 
and injunctions against officers of the Commonwealth. This provision 
prevents the Federal Parliament from rernoving the Commonwealth Court 
of Conciliation and Arbitration and Federal administrative tribunals 
altogether from the control of the High Court. But section 75 (v) can 
be invoked only in a “‘ proper case,’’ and just how far the Federal Parlia- 
ment can determine what is a “proper case” is a difficult question.® 
As there is no such constitutional problem in the State sphere, which is 
the primary concern of this article, High Court decisions on the effect 
of provisions in Federal Acts designed to restrict the High Court’s 
supervisory powers over Federal tribunals must be approached with 
caution. The interpretation of such provisions must be affected by the 
constitutional limitation on the Federal Parliament’s powers, in accord- 
ance with the principle expressed in the maxim ut res magis valeat quam 


4. For an admirable discussion of this question see S. A. de Smith, “ The Limits of Judicial Review : 
Statutory Discretions and the Doctrine of Ultra Vires,” 11 Modern L. Rev. 306. 


5. E.g. R. v. The Industrial Court ; ex parte A.R.U. [1931] St. R. Qd. 25, 33. 


. R. v. Electricity Commissioners ; ex parte London Electricity Joint Committee Co. (1920) Ltd., [1924] 
1 K.B. 171, 205. 
I 
Cc 


2.g. Waterside Workers’ Federation of Australia v. Gilchrist, Watt and Sanderson Ltd., (1924) 34 
>.L.R. 482; R. v. President of the Industrial Court ; ex parte Hume Pipe Co. (Australia) Ltd., {1927] 
S.AS.R. 241. 


8. See W.W.F. of Australia v. Gilchrist, Watt & Sanderson Ltd., supra ; R. v. Hickman ; ex parte Fox & 
Clinton, (1945) 70 C.L.R. 598; R. v. The Commonwealth Rent Controller ; ex parte National Mutual 
Life Association of Australasia Ltd., (1947) 75 C.L.R. 361; R. v. Murray ; ex parte Proctor, (194)) 
77 C.L.R. 387. 
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pereat. In fact many High Court judgments in this connection are 
dominated by constitutional considerations. ® 


Ill 


The great majority of Queensland statutes which create administra- 
tive tribunals or confer judicial (or “quasi-judicial,” if that unhappy 
term is preferred) functions on administrative officers contain no privative 
clauses designed to restrict the supervisory powers of the Supreme Court. 
The exceptions which I have discovered—I do not claim that the list is 
exhaustive—are the following : 


Industrial Conciliation and Arbitration Acts, 1932 to 1948, section 
21 (2) and (3), quoted above.!° 

Liquor Acts, 1912 to 1948, section 8 (1), which refers to the Licensing 
Commission and is almost identical in terms with section 21 (2) and (3) 
of the Industrial Conciliation and Arbitration Acts. The Licensing 
Commission has jurisdiction over the granting, transfer, and withdrawal 
of licenses to sell alcoholic liquors. 

Regulation of Sugar Cane Prices Acts, 1915 to 1948, section 17, which 
refers to Local Sugar Cane Prices Boards and the Central Sugar Cane 
Prices Board, and also follows closely the terms of section 21 (2) and (3) 
of the Industrial Conciliation and Arbitration Act with the important 
omission of any clause corresponding to the last clause of section 21 (3), 
i.e., matters found by the Board to be within its jurisdiction. The section 
has a further general provision which does not appear in either the 
Industrial Conciliation and Arbitration Acts or the Liquor Acts : “‘(c) The 
validity of any proceedings or award of a Local Board, or of any award, 
decision, declaration, direction, order, or proceedings of the Central 
Board or the chairman of the Central Board shall not be challenged.’ 
Sugar Cane Prices Boards control the relations between cane growers 
and sugar mill owners and have certain other powers in relation to the 
sugar industry. 

Police Acts, 1937 to 1948, section 58, which provides : “. . . no appeal 
from a decision, either of the Appeal Board or of the Governor-in- 
Council . . . with respect to any member of the Police Force shall lie 
x be permitted to . . . any other court or tribunal whatsoever, and 
no writ of prohibition or mandamus or certiorari shall lie in respect 
thereof.’ The Appeal Board hears and determines appeals by members 
of the Police Force against departmental disciplinary action taken against 
them and against promotions of other members. 

Landlord and Tenant Acts of 1948, section 11, which provides : 
“The jurisdiction of the Fair Rents Court shall be exclusive and every 
determination of the Court fixing the fair rent of any dwelling-house 
shall be final and conclusive and without appeal and no writ of prohibition 
or certiorari shall lie in respect thereof.’’ Note that this section does 
not exclude writs of mandamus. 


IV 
Administrative tribunals are necessarily tribunals of limited juris- 
diction. They are created to deal, in a judic ial manner, with some 


particular aspect of human activity. Presumably the intention of the 
legislature, then, is that they will not go beyond their proper scope and 


9. E.g. see R. v. Connell ; ex parte The Hetton Bellbird Collieries Ltd., (1944) 69 C.L.R. 407, Latham, 
C.J., Starke, J.; R. v. Hickman; ex parte Fox and Clinton, supra, Latham, C.J., Rich, J., and Starke, J. 
10. Section I. 
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deal with other matters. This is where the difficulty of giving effect 
to privative clauses of the kind quoted arises, because if the Supreme 
Court cannot by prohibition or certiorari nullify any excursion by an 
administrative tribunal beyond its own province, how can the observance 
of that legislative intention be secured ? Similarly, if the Supreme 
Court cannot by mandamus compel an administrative tribunal to deal 
with a matter within its province, how can the intention of Parliament 
that such a matter should be dealt with by the tribunal be carried 
into effect ? 


Accordingly the Privy Council in Colonial Bank of Australasia v. 
Willan, the usual point of departure for consideration of this problem 
in Australia, held that a provision of the Mining Statute, 1865 (Vic.), 
that no proceedings before the Court of Mines should be removed into 
the Supreme Court, was ineffective to prevent the issue of certiorari on 
the ground of ‘‘a manifest defect of jurisdiction.”” The use of the word 
‘‘manifest” seems to have had no particular significance, because the 
Privy Council went on to specify the ways in which a defect of jurisdiction 
might arise: through failure to observe the statutory provisions as to 
“the character and constitution of the tribunal,” “the nature of the 
subject matter of the inquiry,” or ‘‘ proceedings which have been made 
essential preliminaries to the inquiry.”” What is left for the privative 
clause in question to act upon? The Privy Council said that it would 
exclude certiorari for the purpose | of reviewing “‘facts to be adjudicated 
upon in the course of the inquiry,” that is to say, review of the decision 
on its merits. In the days before there was any regul: ir system of appeals 
from inferior courts, certiorari was widely used to achieve something like 
the same result, the superior courts reviewing the merits of the decision 
as well as any question of jurisdiction. The writ could be obtained for 
this purpose on various grounds, e.g., that important questions of law 

were involved, or that the case required a special jury to try it. But 
this could happe n only if the case was within the original jurisdiction 
of the superior court. In so far, then, as the jurisdiction of the Court 
of Mines was concurrent with the jurisdiction of the Victorian Supreme 
Court, the privative clause in the Mining Statute, 1865, would, on the 
view taken by the Privy Council, have the effect of preventing the issue 
of certiorari for the purpose of enabling the Supreme Court to re-try 
the issues. 


This distinction, however, can rarely have any application to pro- 
ceedings of modern administrative tribunals, whose jurisdiction, even 
if not expressly made exclusive of the jurisdiction of other courts (as 
is commonly provided), almost invariably covers disputes of a kind not 
within the ‘ideale tion of superior courts of law. So far as such tribunals 
are concerned, therefore, it may be said that prohibition and certiorart 
both lie only where the tribunal in question has exceeded its jurisdiction, 
and that it is never the function of the superior courts in such proceedings 
to examine the merits of the case. 


The Privy Council made no mention of one ground for the issue 
of prohibition or certiovart: where the tribunal fails to observe what 
are regarded as the elements of “natural justice,” e.g., where it fails to 


give a party a chance to put his case, or fails to give him reasonable 
rotice of the case he has to meet, or where the tribunal has a special 


11. (1874) L.R. 5 P.C. 417, 442-5. 
12. R. v. Electricity Commissioners, [1924] 1 K.B. 171, 204-6. 
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bias against a party, or where it reaches its decision on irrelevant con- 
siderations or for an irrelevant purpose. What are the precise limits 
of this doctrine of “‘natural justice“ is a matter of great difficulty which 
is outside the scope of this article.4* Suffice it to say that it enables a 
superior court to control the manner in which an administrative tribunal 
exercises its jurisdiction, rather than any excess of jurisdiction in the 
true sense, though the matter of bias may relate to the “character and 
constitution of the tribunal,’ or perhaps to a preliminary condition 
essential to the validity of the proceedings. Did the Privy Council 
intend that the issue of prerogative writs for such denials of “natural 
justice” was to be excluded by privative clauses of the kind before it in 
Willan’s Case? I submit that it did not. If that had been its inten- 
tion it is strange that it did not say so. Although under the doctrine 
of ‘‘natural justice” a superior court can control the manner of the 
exercise of jurisdiction by an inferior tribunal, it has always been by 
way of a fiction that the tribunal in acting as it did actually exceeded 
its jurisdiction. It is merely an extension of the excess of jurisdiction 
principle. There is no reason to assume that the Privy Council’s stated 
categories of defects of jurisdiction were meant to be exhaustive of those 
which were not affected by the privative clause, and so a defect arising 
out of a denial of ‘‘natural justice’ should be in the same position as 
other defects. There is little authority on this matter, but the Queens- 
land case of R. v. The Magistrates Court ; ex parte Morrison'4 may be 
cited in support of my conclusion. 


The result of Willan’s Case, therefore, seems to be that a privative 
clause such as the one considered in that case has a very limited effect 
on the availability of evctiorari in the case of tribunals which exercise 
jurisdiction over matters which are also within the jurisdiction of a 
superior court—very limited because the writ is rarely issued to-day for 
the purpose of enabling a superior court to deal with a case on its merits ; 
and in the case of practically all administrative tribunals it has no effect 
whatever, since the writ remains available for all excesses of jurisdiction 
on the part of such tribunals. Later courts have been content to accept 
this as being the situation in similar cases without attempting to discover 
whether it really accorded with the intention of the legislature.1> 


V 

Parliaments, however, were not content with this situation, and 
proceeded to enact privative clauses in more specific terms. Section 32 
of the Industrial Arbitration Act, 1901 (N.S.W.), was an example. It 
began in terms similar to those discussed in Willan’s Case : “‘ Proceedings 
in the Court of Arbitration shall not be removable to any other Court 
by certiorari or otherwise,’ but continued: “and no award, order, or 
proceeding of the Court shall be vitiated by reason only of any informality 
or want of form or be liable to be challenged, appealed against, reviewed, 
quashed, or called in question by any Court of judicature on any account 
whatsoever.’’ This provision approaches in form the privative clauses 
which apply in relation to the Queensland Industrial Court, Licensing 
Commission, and Sugar Cane Prices Boards.1® The High Court held, in 


13. See Local Government Board v. Arlidge, [1915] A.C. 120; B. Johnson & Co. (Builders) Ltd. v. Minister 
of Health (1947) 2 All E.R. 395; Dimes v. Grand Junction Canal (1852) 3 H.L.C. 759; Estate and 
Trust Agency v. Singapore Improvements Trust, [1937] A.C. 898. 

14. [1925] St. R. Qd. 220. 

15. E.g. R. v. The Magistrates Court ; ex parte Morrison, supra; R. v. P.M. at Brisbane; ex parte 
Hammond, [1936] St. R. Qd. 245; R. v. Foster ; ex parte Isaacs, (1941] V.L.R. 77, 82. 

16. Supra, section III. 
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Clancy v. Butchers’ Shop Employes Union, that the provision did not 
exclude prohibition if the Court of Arbitration exceeded its jurisdiction 
by attempting to deal with a matter which (in the opinion of a superior 
court) did not come within the definition of ‘‘industrial matter” as laid 
down in the Act. The Court reached this conclusion on two grounds. 
The first was simply on the authority of earlier decisions on other privative 
clauses. But this was to ignore altogether the much stronger and more 
specific language of section 32, all the earlier cases, as Isaacs and Rich, 
JJ., pointed out in W. W. F. of Australia v. Gilchrist, Watt and Sanderson 
Ltd.,18 having been concerned with clauses similar to that considered in 
W illan’s Case. The other ground was that a general provision such as 
that in section 32 could not override the specific provisions of the Act 
whereby the jurisdiction of the Court of Arbitration was delimited, and 
observance of these specific provisions could be enjoined only by means 
of the prerogative writs, issuable out of the Supreme Court. Granted 
that there was a problem of construction, how to reconcile the specific 
delimitation of jurisdiction with the general prohibition against review, 
it must be recognised that the result of the decision in Clancy’s Case 
was that section 32 could have no effect whatever, since every excess 
of jurisdiction by the Court of Arbitration must necessarily be in breach 
of some specific provision in the Act. Clancy's Case, therefore, offered 
no advance on Willan’s Case. 

The same attitude to similar privative clauses was taken by many 
later courts.19 The New South Wales Parliament, however, returned 
to the attack in the Industrial Disputes Act, 1908, by which it replaced 
the Industrial Arbitration Act, 1901. Section 52 of the new Act sub- 
stantially followed the wording of section 32 of the old Act, quoted 
above, with the addition of the words : “‘and the validity of any decision” 
of the Industrial Court “shall not be challenged by prohibition or other- 
wise.”’ The High Court was called upon to parry this thrust in Baxter v. 
N.S.W. Clickers’ Association,?® though it was not necessary for the actual 
decision in the case. Faced with the necessity of giving some effect to 
this obvious attempt by the Parliament to meet Clancy's Case, the Court, 
while denying that it was sufficient to remove the Supreme Court’s super- 
visory powers entirely, expressed the opinion that it did prevent 
prohibition from issuing in respect of any decision on “‘any question 
of law (including the construction of a Statute) arising incidentally in 
the course of a case which on the face of the proceedings appears to 
relate to an industrial matter.’’?! 

The important words in this dictum are “‘appears to relate to.” 
They suggest that so long as the Industrial Court, from a superficial 
point of view, appeared to be dealing with a question which had some 
connection with an industrial matter, the Supreme Court could not 
interfere, even if on a close examination of the proceedings in the light 
of the actual provisions of the Act, construed according to proper legal 
principles, the question was not really within the jurisdiction of the 
Court. This is obviously a very vague principle‘on which to determine 
the relations between the Supreme Court and the Industrial Court, and 


17. (1904) 1 C.L.R. 181. 

38. (1924) 34 C.L.R. 482, 524. 

19. E.g. President and Membe rs of the Court of Arbitration (W.A.) v. Nicholson, (1906) 4 C.L.R. 362 
R. v. Commonwealth Court of Ce liation and Arbitration; ex parte Whybrow & Co., (1910) 11 
C.LLR. Ts R. v. The fadaaeal rect ex parte Rhys Jones, Mactaggart & Birch Ltd., {1915} St 
Od. 165; R. v. The Industrial Court ; ex parte Australian Sugar Producers’ Association Ltd., {1917 
St. R. Od. 50; R. v. Industrial Court ; ex parte Central Mill Co. Ltd., [1917) St. R. Qd. 8 

20. (1909) 10 C.L.R. 114. 

21. Griffith C.J., at p. 132. 
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must be productive of uncertainty and differences of judicial opinion. 
There seems to be no logical reason why the validity of one decision 
of the Court should be challengeable and not another. Nor does there 
seem to be any reason why the same distinction should not have been 
applied to the earlier privative clauses. 


However, logical or no, this conception of Griffith C.J.’s has been 
developed by later r judges in respect of privative clauses of widely varying 
degrees of partic ularity, including some which resemble very closely the 
clauses held ineffective in Willan’s Case and Clancy's Case. Its clearest 
exposition is by Isaacs A.C.J. and Powers J. in Morgan v. Rylands 
Bros. (Australia) Ltd.,?* where they proposed as a test for the availability 
of prerogative writs in spite of a privative clause : ‘‘Was the error, if 
any, committed by the” tribunal “so manifest a departure from the 
authority of the statute, that reasonable men acting in good faith could 
not believe it to be within the scope of that authority ? " This test was 
adopted and elaborated by Nicholas J. in McHugh v. Sydney City 
Council.28 And it has been further expounded and applied by Latham 
C.J. and Dixon J. in a number of High Court cases in recent years.?4 
As Dixon J. put it in R. v. Hickman; ex parte Fox and Clinton™ a 
privative clause, under this current method of approach, will protect 
a tribunal’s decision from challenge provided “that its decision is a 
bona fide attempt to exercise its power, that it relates to the subject 
matter of the legislation, and that it is reasonably capable of reference 
to the power given to the body.” 


This method of approach is a considerable advance on that adopted 
in Willan’s Case and Clancy’s Case. The test as stated would appear 
to be applicable to the privative clauses of the Queensland Regulation 
of Sugar Cane Prices Acts, Police Acts, and Landlord and Tenant Acts.?6 
Of the privative clauses in the Queensland Industrial Conciliation and 
Arbitration Acts and Liquor Acts®? I shall have more to say later. 

VI 

Although the test is clear enough, as put by Isaacs A.C.J. and 
Powers J., and by Dixon J., it can rarely be certain in its application 
to a particular case, because so much must depend on the attitude taken 
“ef the individual judge to the questions whether the proceedings “‘relate 

* the subject matter of the legislation conferring power on the tribunal 
oa whether they are “reasonably capable” of reference to that power. 
A judge may adopt a liberal approach to the legislation, or he may adopt 
a narrow approach. Here again his attitude towards administrative 
tribunals in general may be an important factor. The same diversity of 
judicial attitude is to be found in relation to another problem with which 
this problem of privative clauses is often confused, the problem of the 
precise limits of a tribunal’s jurisdiction under the positive provisions 
of the statute conferring it, 7.e., apart from any indirect conferring of 
jurisdiction by way of restricting the supervisory powers of superior 


. (1927) 39 C.L.R. 517, 524. 

(1937) 38 S.R.N.S.W. 1. 

R. v. Hickman ; ex parte Fox and Clinton, (1945) 70 C.L.R. 598, 614-6; R. v. Commonwealth Rent 
Controller ; ex parte National Mutual Life Association of Australasia Ltd., (1947) 75 C.L.R. 361, 
369; R. v. Murray ; ex parte Proctor, (1949) 77 C.L.R. 387, 398-9; Boulus v. Broken Hill Theatres 
Pty. Ltd., (1949) 78 C.L.R. 177. In the first three of the se judgments, which concern Federal 
tribunals, the le arned judges clearly distinguish the constitutional limitations on privative clauses 
from the general interpretative limitations which apply irrespective of the Constitution. 

25. Supra, at p. 615. 

26. See section III, supra. 

27. Ibid. 
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courts. This problem arises particularly in connection with “ preliminary” 
or “‘collateral”’ matters on which the jurisdiction of the tribunal depends. 
To what extent the tribunal can determine conclusively whether such 
conditions are satisfied depends very much on whether a liberal or narrow 
approach is made to the legislation.*® 


But whether a liberal or a narrow approach is made to either of 
these problems—the problem of preliminary or collateral matters and 
the problem of privative clauses—it must be emphasised that a solution 
cannot be reached merely on general principles without reference to the 
particular language of the legislation under consideration. The test of 
Isaacs A.C.J. and Powers J., and of Dixon J., is a guide only. It is 
merely an aid to resolving the antinomy between particular provisions 
delimiting the jurisdiction of a tribunal and a general provision restricting 
or removing judicial control over those limits. It cannot, therefore, be 
used without seeing just what the particular provisions say and just 
what the general provision says. For example, section 58 of the Queens- 
land Police Acts*® clearly does not prevent prohibition from issuing to 
the Appeal Board if the proceedings are at such a stage that it has not 
yet made any decision, since the section merely says that the prerogative 
writs shall not lie in respect of a decision of the Board. Similarly, 
section 11 of the Landlord and Tenant Acts*® does not prevent prohibition 
from issuing to a Fair Rents Court if it has not yet actually made a 
determination fixing the fair rent of a dwelling-house. Furthermore, that 
section does not prevent either prohibition or certiorari from issuing 
if a Fair Rents Court attempts to fix the rent of premises which are 
not a ‘‘dwelling-house,” 7.e., in the opinion of the Supreme Court accord- 
ing to its interpretation of that term as used in the Acts.*4 


Moreover, the particular provisions conferring jurisdiction and the 
general privative provision must be read with the Act as a whole. 
Like every other problem of statutory interpretation, each case depends 
on the particular wording used and the particular circumstances with 
which the legislature was attempting, to deal. Generalisations from 
decisions on other Acts must therefore be treated with care, and a 
decision can rarely be regarded as compelling a later court to come 
to a similar decision on different material. Thus the way in which any 
particular judge resolves the antinomy between particular provisions 
and a general privative clause may come down to the relative degrees 
of emphasis he places on them. In R. v. Murray ; ex parte Proctor, 
which was concerned with the effect of r. 17 of the National Security 
(Coal Mining Industry Employment) Regulations—‘‘a decision of a Local 
Reference Board shall not be challenged, appealed against, quashed or 
called in question or be subject to prohibition mandamus or injunction 
in any court on any account whatsoever,’—Dixon J. made a very 


28. Cf. R. v. Blackpool Rent Tribunal ; ex parte Ashton [1948] 1 All E.R. 900, and R. v. Paddington 
and St. Marylebone Rent Tribunal ; ex parte Bell London and Provincial Properties Ltd., {1949} 
1 K.B. 666, with Minister for Labour and Industry (N.S.W.) v. M.L.C. Assurance Co. Ltd. (1922) 
30 C.L.R. 488, 497, Parisienne Basket Shoes Pty. Ltd. v. Whyte (1938) 59 C.L.R. 369, 391-2, ex parte 
Silk (1939) 39 S.R.N.S.W. 42, 44, and R. v. Railway Appeal Board, ex parte Cushing, [1947] St. R. 
Qd. 81, 89. See also R. v. Commissioners for Special Purposes of the Income Tax (1888) 21 Q.B.D. 
313, and D. M. Gordon’s criticism of the distinction between “ preliminary” or “ cqllateral ” 
findings and findings on other matters before a tribunal in 60 L.Q.R. 250. 

29. Supra, section III. 

30. Ibid. 

31. It may be, of course, that a Fair Rents Court has jurisdiction to determine whether premises 
constitute a ‘“‘ dwelling-house,” under the positive provisions of the Acts conferring jurisdiction 
on the Court. That is one of those preliminary questions of mixed law and fact on which the 
jurisdiction of the Court depends, and the power of the Court to determine which is, as I-have said, 
quite a distinct question from the effect of the privative clause: see n. 28, supra. 

32. (1949) 77 C.L.R. 387, 399-400. 
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clear statement of his view of the proper interpretative process : “‘ The 
apparent inconsistency should be resolved by an attempt to arrive at 
the true intention of the legislative document containing the two pro- 
visions considered as a whole. The first step in such a process of 
interpretation is to apply to a provision like r. 17 the traditional or 
established interpretation which makes the protection it purports to 
afford inapplicable unless there has been an honest attempt to deal 
with a subject matter confided to the tribunal and to act in pursuance 
of the powers of the tribunal in relation to something that might reason- 
ably be regarded as falling within its province. There is nothing artificial 
in such an interpreation. For it could hardly be supposed, to take 
perhaps an extreme example, that it was intended that r. 17 should 
give validity and protection to the awards of a tribunal established in 
relation to one industry when the tribunal intentionally stepped outside 
its allotted industrial field and proceeded to regulate an entirely different 
industry. A second step in interpreting the whcle legislative instrument 
must be to consider whether particular limitations on power and specific 
requirements as to the manner in which the tribunal shall be constituted 
or shall exercise its power are so expressed that they must be taken to 
mean that observance of the limitations and compliance with the require- 
ments are essential to valid action. For a clearly expressed specific 
intention of this kind can hardly give way to the general intention 
indicated by such a provision as r. | 
VII 

This statement would appear to express the present attitude of the 
High Court to this problem, and therefore it probably expresses the 
manner in which the Supreme Court of Queensland would feel bound 
to deal with an application for the issue of a prerogative writ against 
the Industrial Court or the Licensing Commission or a Sugar Cane 
Prices Board or the Police Appeal Board or a Fair Rents Court. But 
of course each case would have to be considered in relation to the 
particular legislation in question. Certain limitations on the scope of 
the privative clauses applying in respect of the Police Appeal Board 
and Fair Rents Courts arising out of the particular wording of those 
clauses themselves have already been noted. So far as the other three 
tribunals mentioned are concerned, it may be observed that section 21 (3) 
of the Industrial Conciliation and Arbitration Acts*8, and the similarly 
worced second paragraph of section 8 (1) of the Liquor Acts?4 and 
section 17 (b) of the Regulation of Sugar Cane Prices Acts*4, directly 
import Dixon J.’s. test by cenying the prerogative writs only in respect 
of proceedings which in fact “appear to be or relate to” some matter 
within the jurisdiction of the tribunal as gong y set forth in the 
particular Act, though it must also be noted that section 21 (2) of the 
Industrial Conciliation and Arbitration Acts, and likewise the first para- 
graph of section 8 (1) of the Liguor Acts and section 17 (a) of the Regula- 
tion of Sugar Cane Prices Acts, inconsistently provide that actual decisions 
(as distinct from pending proceedings) of the tribunals are not to be in 
any way questioned, without any requirement that they must relate 
to some matter truly within their jurisdiction. Section 17 (c) of the 
Regulation of Sugar Cane Prices Acts extends this latter completely 
unlimited pen to pending proceedings of Sugar Cane Prices Boards 
as well as actual decisions by stating simply that their validity is not 


é. 


33. Supra, section I 
34. Supra, section IIT. 
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to be challenged. The inconsistency of these provisions, however, does 
not matter under Dixon J.’s method of approach, since the completely 
unlimited provisions would in any case be limited to proceedings which 
have some relation to a matter properly within the particular tribunal’s 
jurisdiction. 

There is, however, a very significant additional clause in section 21 (3) 
of the Industrial Conciliation and Arbitration Acts and section 8 (1) of 
the Liquor Acts that no prerogative writ is to be issued in respect of 
any proceedings or decision concerning a matter which is found by the 
tribunal itself to be within its jurisdiction. And the context of this 
clause in each case incontrovertibly indicates that it means a matter 
found by the tribunal to be within its jurisdiction whether it in truth 
is within, or relates to some matter within, its jurisdiction or not. This 
appears to be a clear statement of intention by Parliament that the 
Industrial Court and the Licensing Commission are to have the power 
to determine for themselves the limits of their jurisdiction. In the case 
of the Licensing Commission this conclusion is supported by section 8 (2), 
which provides : “‘The Chairman shall decide all questions arising as to 
the jurisdiction of the Commission or as to the construction of any of 
the provisions of this Act relating to such jurisdiction, and his decision 
shall prevail and be the decision of the Commission.’”’ But in order to 
exclude all possibility of challenge it seems that there must be an actual 


finding by the Commission that the matter is within its jurisdiction. 


In the absence of such a finding, the way would still be open for 
Dixon J.’s doctrine to be applied. 


When we examine the rest of the Industrial Conciliation and Arbitra- 
tion Acts it becomes even less possible to avoid the conclusion that the 
Industrial Court has full power to determine the limits of its jurisdiction. 
Section 7 (1) provides: ‘The Court . . . may hear and determine all 
questions arising under this Act,?> whether of law or fact, including 
any question which may be brought before it or which it may deem 
expedient to hear and determine for the purpose of regulating any 
calling or callings, and any question arising out of an industrial matter 
or involving the determination of the rights and duties of any person 
or industrial union in respect of an industrial matter, and any question 
which it may deem expedient to hear and determine in respect of an 
industrial matter . ’’ “Yndustrial matter” is given a very broad 
definition in section 4. Section 7 (2) provides: ‘Nothing in this Act 
shall be interpreted to limit by implication the jurisdiction conferred 
upon the Court by this Act.’’ Section 8, which gives a long list of 
specific matters which may be provided for in awards of the Court, 
begins with the words, “Without limiting the generality of the powers 
of the Court ...” It would be difficult to conceive a wider grant of 
jurisdiction. It is virtually unlimited, at any rate provided that the 
Court is bona fide purporting to deal with an industrial matter in a very 
broad sense. Even without section 21, the positive grant of jurisdiction 
is wide enough to exclude the prerogative writs virtually without excep- 
tion. The only scope left for a prerogative writ would appear to be in 
case of the Court deliberately attempting to deal with a question which 
bore no relation at all to any industrial matter and was not “found” 
by the Court to be an industrial matter. It is inconceivable that such 
a situation would arise. 


35. For a recent English decision giving wide effect to similar words, see R. v. Ludlow ; ex parte Barnsicy 
Corporation, {[1947] K.B. 634. 
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If the question of privative clauses in general is conceived, as I 
suggested earlier, as a duel between Parliament and Court, the result 
must be put down as a draw, though so far as the Queensland Industrial 
Court and Licensing Commission are concerned Parliament may have 
made the final winning thrust. But does the doctrine propounded by 
Isaacs A.C.J. and Powers J. and by Dixon J. truly represent the inten- 
tion of Parliament ? One may well agree with Dixon J. that there is 
nothing artificial in an interpretation which requires an administrative 
tribunal to confine its deliberations bona fide within bounds which may 
reasonably be regarded as its true province. But however real the 
distinction may be, that is not what Parliament has said. No logical 
reason can be suggested for permitting a tribunal to determine con- 
clusively some questions as to its jurisdiction but not others. Isaacs 
A.C.J. and Powers J. were well aware of the logical dilemma when they 
said, referring to their proposed test : “ Unless that be the legal discrimen, 
one of two results must follow. Either the Supreme Court may always 
interpose for any excess of jurisdiction by the committee as to reg ee 
matter, or it may ever interpose, whatever the committee may in fac 
award, however it may exceed the most obvious bounds of the sti nee. 
For, however extravagant a ‘ proceeding or decision’ of the committee 
may be, it is still a proceeding or decision in fact, and no reasoning in 
the world can obliterate it as an existing fact.’’6 


I submit, with the utmost respect, that the courts should have 
surrendered their swords and held that a privative clause means just 
what it says, and takes away altogether, as far as it goes, the supervisory 
powers of the superior courts. The apparent inconsistency between 
particular provisions delimiting the jurisdiction of a tribunal and a 
gencral privative provision exists only if the particular provisions are 
first read as being subject to final interpretation by a superior court. 
Once this attitude is adopted it becomes necessary to read down the 
privative clause. But if the approach is made from the opposite direc- 
tion, as I submit it should be, the privative clause would be read first 
as removing the tribunal from the control of the superior court, and the 
particular provisions are then seen as directions to the administrative 
tribunal only, not to the superior court at all. A tribunal newly created 
for a particular purpose must be given some directions as to what it is 
to do and how it is to do it. I submit that this interpretation would 
accord with Parliament’s true intention. The objection which is usually 
made to giving a privative clause such an unlimited operation is that it 
would enable a tribunal to go right outside its terms of reference altogether 
without possibility of redress. But is such a situation ever likely to 
arise? Parliament is prepared to trust the tribunal to deal with par- 
ticular sets of circumstances which, in its wisdom, it considers can be 
better dealt with by the special tribunal than by an ordinary court or 
by ordinary administrative or legislative processes. Why should it not 
also trust the tribunal to determine for itself the limits of its jurisdiction 
in the light of the specific directions given to it by Parliament ? If the 
tribunal does seriously disregard those directions it must be assumed that 
Parliament itself will soon provide a remedy. This interpretation has 
the double advantage of avoiding logical difficulties and of avoiding also 
the creation of a conflict between Parliament and Court, a conflict which, 


36. Morgan v. Rylands Bros. (Australia) Ltd., (1927) 39 C.L.R., 517, 524. 
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particularly in the realm of industrial relations, where finality and 
expedition of decision are of the utmost importance, may have serious 
social consequences.3? 


Such an interpretation of privative clauses has’ not always escaped 
the courts. It was adopted by the Supreme Court of Victoria as long 
ago as 1892 in relation to the Licensing Court.8* Support for it may 
also be found in a decision of the High Court®® and in a decision of tke 
Supreme Court of Western Australia,*® though in both those cases there 
were, it is true, special considerations arising from other provisions of 
the relevant Acts. Since, as has been previously emphasised, the precise 
effect of every privative clause must depend on the actual terms of the 
particular statute, considered as a whole, it should still be possible for 
any court to adopt such an interpretation, because rarely can any other 
decision have more than a persuasive authority by way of analogy. 


Of course, even if such an approach is adopted it does not follow 
that prerogative writs will necessarily be absolutely excluded in all cases. 
It must depend on the wording of the privative clause itself. The limita- 
tions on the effect of section 58 of the Police Acts and of section 11 of 
the Landlord and Tenant Acts, for example, which I discussed earlier, 
would still apply. And it would be necessary to resolve the inconsistency 
which I referred to between the different privative clauses contained in 
section 21 of the Industrial Conciliation and Arbitration Acts, section 8 of 
the Liguor Acts, and section 17 of the Regulation of Sugar Cane Prices 
Acts. In the Federal sphere it must be admitted that such an interpreta- 
ticn would be impossible because of the constitutional limitations on 
Parliament’s powers contained in section 75 (v) and in sections 71 and 72 
of the Federal Constitution, the latter two sections because to give a 
tribunal unrestricted power to determine the limits of its own jurisdiction 
would raise the question whether it was a grant of Commonwealth 
judicial power which can only be conferred on such courts as are 
mentioned in those sections.*! 


There is one other type of situation in which prohibition on certiorari 
would remain issuable under any of the Queensland Acts to which this 
article refers even on the interpretation of the privative clauses which 
I have suggested : where the objection to the proceedings is based on 
some defect in the constitution of the tribunal. This would not be 
because the tribunal had failed to observe some specific provision in its 
Act, but because the proceedings and decision, if any, are not those of 
the tribunal at all. The privative clauses protect only proceedings of 
the respective tribunals, not proceedings of persons merely claiming or 
purporting, wrongly, to act in the name of any of the tribunals. So 
such cases as Magrath v. Goldsbrough Mort & Co. Ltd.” and R. v. Murray ; 
ex parte Proctor* would be decided in the same way under the suggested 
interpretation as under the orthodox interpretation. 


My excuse for writing at such length on this question of legislative 
attempts to restrict the supervisory powers of superior courts over 
administrative tribunals is that it is a subject which has received little 


37. See Isaacs and Rich JJ. in W.W.F. of Australia v. Gilchrist Watt and Sanderson Ltd., (1924) 34 
C.L.R. 482, 525-6. 

38. Re Biel (1892) 18 V.L.R. 456, esp. 458-9. 

39. Minister for Labour and Industry (N.S.W.) v. M.L.C. Assurance Co. Ltd., (1922) 30 C.L.R. 488. 

40. The Master Builders and Contractors Association of'W.A. v. Wolff, (1938) 41 W.A.L.R. 59. 

41. R. v. Connell ; ex parte The Hetton Bellbird Collieries Ltd., (1944) 69 C.L.R. 407, 441. 

42. (1932) 47 C.L.R. 121. 
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attention from writers. Apart from its practical aspects, the problem 
concerns an important aspect of the gradual development, haphazard and 
empirical, of a system of administrative law in Australia. Further, the 
history of the matter demonstrates how difficult it can sometimes be 
for Parliament, for all its sovereignty, to impose its will on the courts. 
It is hard to avoid the conclusion that judges have not always faithfully 
observed the basic principle so unequivocally stated by Higinbotham C.J. 
of the Supreme Court of Victoria, with reference to a privative clause 
of the kind I have been discussing : ‘It was suggested to the Court that 
it should stuggle against giving its obvious interpretation to this section 
in order to prevent an alleged injustice being done. Speaking for myself, 
I protest against such a suggestion. This Court has not to struggle 
against the plain meaning of an Act of Parliament, it has to obey it 
and to carry it out.’’*4 


ROSS ANDERSON 


44. Re Biel (1892) 18 V.L.R. 456, 459. 





EQUITABLE SECURITIES OVER LAND 


It is the purpose of this article to endeavour to clarify the distinctions 
between those securities which are known respectively under the names 
of equitable mortgages, equitable charges, and equitable liens. There 
are important differenc es in legal effect between the three types, but it 
is very difficult to discover any clear statement as to the basis on which 
these differences depend. The only attempt on the part of text-book 
writers to grapple with this problem appears to be that of Hanbury 
and Waldock in their work on mortgages and it is submitted that their 
analysis is somewhat unsatisfactory. 


The problem is not rendered less difficult by the loose phraseology 
which afflicts this topic. Frequently the phrase “charge” is used to 
comprehend all securities which owe their existence to equity.! Again 
the phrase “equitable lien” is often used to cover all equitable securities 
other than mortgages.’ 


The general concepts of “mortgage” and “charge” are in theory 
quite distinct. The mortgage concept in its strict application involves 
a transfer of ownership with a contractual provision for reconveyance 
on repayment of the debt. It may not involve a transfer of complete 
ownership because the mortgagor may be only a limited owner, but it 
does vee a transfer of the totality of dominium rights possessed by 
the mortgagor. The concept of charge on the other hand is one involving 
no cama transfer of rights at all; it envisages an arrangement 
whereby on default the creditor is given certain rights against the property 
by the exercise of which he can realise the amount due to him. These 
rights are not ownership rights ; the creditor never gets into the position 
where he can say that he is owner of the property ; the rights he exercises 
are, when analysed, seen to be jura in re aliena only. The position of a 
chargee who is selling the property on default in exercise of the remedy 
of judicial sale is for instance very different from that of the mortgagee 
under a mortgage of old system or Torrens title land who sells the property 
after he has “fewechoned. The latter sells as owner, the former under a 
permission given by the law and subject to a duty to account to the 
owner. The rights of a chargee before default are therefore only potential 
jura in re altena. 


The difficulty is in applying such a distinction to securities over land 
as they actually exist. The legal mortgage of old system land was in 
form a mortgage stricto sensu but the influence of equity changed its 
substance. Equity, by recognising an ownership in the mortgagor 
expressed in the phrase “equity of redemption” and by regarding the 
mortgagee as in the main possessing merely security rights, almost con- 
verted the mortgage into a charge. One is obliged to use the phrase 
‘“‘almost”’ because there are two important respects in which the mortgage, 
viewed even from the equitable point of view, differed from a pure charge. 
Firstly equity did recognise that the mortgagee even before default had 
certain ownership rights. For instance, he had the right to take 
possession, a right which equity never sought to restrain. Again he 


1. e.g., Land Charges Act 1925, section 10 (1), and see London County and Westminster Batk v. 
Tompkins, (1918) 1 K.B. 515. 
2. ¢.g., Halsbury Laws of England, 2nd Ed., Vol. 20, p. 579; Salmond Jurisprudence, 10th Ed., p. 440 
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had the sole right to bring actions against third parties where the title 
to the land was in any way involved, though legislation did give the 
mortgagor certain rights in this respect. The security in fact involves 
a division of ownership rights. Secondly, the process of foreclosure 
enabled the mortgagee to destroy the mortgagor’s equity of redemption, 
that is, it enabled the mortgagee to convert his equitable security right 
into full beneficial ownership both in law and in equity. This is a 


phenomenon never found in the pure charge. The chargee never becomes 
owner. 


The mortgage of Oreos title land, on the other hand, is in structure 
a mere statutory charge, as the legal ownership is not transferred, but 
equitable concepts claseads from the old system mortgage have been 
applied to it. ‘Most significant is that the process of foreclosure is 
applicable, the effect being in this case to convert an interest by way 
of legal charge into full beneficial ownership. 


Both these securities became in effect mixed and not pure charges. 
One needs to add at this point that common law knew of no legal charge 
other than the rent charge which was of a limited application and had 
certain characteristics peculiar to itself. 


Turning to those securities which are dependent on equity alone, 
we must grapple with the ambiguities of the existing phraseology. 
Whereas we have previously used the word “charge” to indicate a 
general concept, we must now use it to connote a specific security, viz., 
the equitable charge. To another security the term “mortgage” is 
applied in spite of the fact that it has many of the characteristics of 
the general charge concept. This is the “‘equitable mortgage” and it is 
convenient to discuss it first. It may exist over a legal interest in land 
or an ve sewca interest. The equitable mortgage over legal property is 

entirely dependent on contract express or implied. Where there is a 
contract express or implied to grant a legal mortgage which is capable of 
specific performance, equity regards a v alid mortgage as having been 
created in equity on the prince iple of Walsh v. Lonsdale which is based on 
the maxim that ‘“‘equity looks on that as done which ought to be done.”’ 
The agreement may be an express one to create a legal mortgage or it 
may be an implied one resulting from the failure of the parties through 
inadvertence or otherwise to use the proper conveyancing machinery for 
the creation of a legal mortgage, and in this latter context it may be 
noted that very informal documents have been held to imply an agree- 
ment to create a legal mortgage.® The extreme example of the equitable 
mortgage by implied agreement is the mortgage by mere deposit of title 
deeds. Provided that the intention to create security is proved, equity 
holds that a good equitable mortgage is created and the difficulty arising 
from the application of the Statute of Frauds to such a transaction has 


been overcome by the principle that the deposit of the deeds is sufficient 
part performance of the contract.® 


As all these securities rest on contract the existence of consideration 
is necessary. Mortgages of course are rarely given without some con- 
sideration, but the rule that consideration is necessary would for instance 
invalidate an equitable mortgage given purely to secure a pre-existing 


ae ae the Judicature Act, section 5 (5). 
» 21 Ch. D. 9. 


- C.8.5 ‘Gradock v. Scottish Provident Institution (1893) 69 L.T. 380 ; Re Cook (1821) 1 Gl. & J. 13. 
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debt.?. Not only is consideration required, but such consideration on 
the part of the mortgagee must be executed. Equity will not recognise 
a mere contract to lend money against security to be given. The money 
must have been actually advanced.® 


Again, it seems that the contract must always be capable of specific 
performance. This is involved in the rule that deposit of title deeds is 
sufficient part performance of a contract to create a mortgage as part 
performance is only available in aid of a contract which is itself capable 
of specific performance.® 


The above principles apply in the main to land under the Real 
Property Act as that Act has not abolished substantive equitable 
principles.1° The mortgage by deposit of certificate of title is in fact 
statutorily recognised in Queensk: ind. An agreement to give a mortgage 
would if the money was ac tually advanced, constitute a good mortgage 
in equity. A deed purporting to convey the land by way of mortgage, 
(which of course would be inoperative to transfer any legal interest), 
would be regarded as implying an agreement to give a registered mortgage 
and hence as creating an equitable mortgage. Moreover, an unregistered 

3ill of Mortgage in statutory form constitutes a mortgage good in equity. 
We need not for present purposes go into the question whether such an 
instrument creates a valid equitable interest even without consideration.!? 


The equitable mortgage of an equitable estate on the other hand is 
dependent not on contract but on assignment (though it could conceivably 
be created by contract). As equitable estates can be assigned they can 
also be assigned by way of mortgage. The only requirement is that of 
the Statute of Frauds -that they be in writing.4% They have always 
taken the form of an absolute assignment coupled with a proviso for 
reassignment on repayment. The second mortgage of old system land, 
which could only be a mortgage of an equitable estate, was the most 
common example in England (prior to the legislation of 1925), and was 
effected by formal conveyance of the equity of redemption. This would, 
however, be a vara avis in Queensland by reason of the small extent of 
land remaining under the old system and the fact that second mortgages 
of Torrens title land are legal mortgages. A case more likely to occur 
would be a mortgage of a trust interest in land. Such mortgages being 
not dependent on contract would not require consideration.'4 As a 
result, such a mortgage would be valid even if based on past consideration 
or a fortiori on a mere promise to lend money. Whether the position 
would be any different if the mortgagor merely agreed to assign instead 
of assigning seems to be a question totally untouched by authority. 
It is submitted that it would not be. 


The characteristics of the equitable charge can best be brought out 
by contrasting that security with the equitable mortgage just discussed. 


. The case where there has been actual forbearance to sue in respect of a pre-existing debt is different. 
Such forbearance constitutes legal consideration. 

8. Rogers v. Challis (1859) 27 Beav. 175. 

9. See McManus v. Cooke (1887) 35 Ch.D. 681, 697. 

10. Barry v. Heider, 19 C.L.R., at p. 213. 

11. Real Property Act 1877, section 30. 

2. In O’Regan v. Commissioner of Stamp Duties, [1921] St. R. Qd. 283, a voluntary unregistered 
instrument was held to constitute a good assignment of an equitable interest. Nothing remained 
for the donor to do to perfect the gift. 

13. In Queensland the original English statute is in force. Vide 29 Car. II ¢.3 section 9.. 

14, This is a deduction from the principle (frequently upheld) that an assignment of an equitable 

interest in property may be voluntary. See e.g. Kekewich v. Manning 1 De G.M. & G. 176; 

Harding v. Harding, 17 Q.B.D. at 445. 
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First let us consider differences in the mode of creation. An 
equitable charge can be created by words of present grant. No contract 
is involved so that the comparison can only be with the equitable 
mortgage of an equitable estate. Instead of the words “I hereby assign 
(or convey)” the creator uses the words “I hereby charge.’’ The most 
common instance is the charge created by will, e.g., a devise of land 
charged with the payment of a sum of money.!® It has, however, also 
been. held that such an interest can be created by instrument inter vivos 
as in Sampson v. Pattison'® where the charge was by deed. Such charges 
do not require consideration.!7 In Sampson v. Pattison'® the deed was 
voluntary. There need in fact be no contractual relationship between 
the parties at all, as in the case of a charge created by will. The equitable 
charge created by present grant differs from the corresponding equitable 
mortgage not only in the language employed, but in the fact that it may 
be created over legal interests. The words “I hereby charge” cannot 
in such a case give a legal charge, because such is unknown to the law 
save in the case of a rent charge or in the case of charges specially created 
by statute. It does, however, operate to give an equitable charge. The 
words ‘“‘I ——, mortgage” used of a legal estate could only create an 


equitable mortgage if based on an implied contract supported by 
consideration. 


A charge may also be created by a contract to give a charge. Thus 
in Montagu v. Earl of Sandwich'® an agreement to give a charge was held 
to create. a present charge in equity. Strangely enough, Hanbury and 
Waldock!® cite this case as authority for the proposition that an agree- 
ment to give a charge creates an equitable mortgage, but this seems totally 
erroneous. The word “mortgage” is not mentioned in the report from 
beginning to end. So far as concerns this type of charge, comparison 
can only be with the equitable mortgage of legal property. The 
differences reside first in the language used and, secondly, in the fact 
that consideration is apparently not necessary in the case when an 
equitable charge arises out of an agreement to charge. In Montagu v. 
Earl of Sandwich'® the instrument was voluntary, nor was it technically 
made in contemplation of marriage. It is true that it was under seal, 
but the employment of a seal has no significance in the eye of equity. 
Equity’s general refusal to recognise executory transactions made without 
consideration is due to the fact that the creator or transferror has not 
done everything necessary jat law to complete the transaction and “equity 
will not assist a volunteer.”” But a person who agrees to “charge” cannot 


do anything more at law ; he cannot execute a legal charge and he has 
not agreed to give a legal mortgage. 


The requirement that the contract be capable of specific performance 
is also lacking ; there is nothing that the grantor could be ordered to do 
by way of performance. The view frequently expressed that equitable 
interests can only be created by an agreement which is capable of specific 
performance, though true in respect of agreements to mortgage and 
agreements to lease, is much too sweeping.?° 


We may agree with Hanbury & Waldock to the extent that where 
the agreement is not specifically to create a “charge”, but merely an 


15. Re Owen, [1894] 3 Ch. 220; Countess of Bective v. Federal Commission of Taxation, 47 C.L.R 
at p. 419. 


16. 1 Hare 533; 66 E.R. 1143. 

17. See Re Lioyd, {1903} 1 Ch. at 404. 
18. (1886) 32 Ch.D. 525. 

19. Law of Mortgages, p. 48. 

20. Vide article in 5 A.L.J. 289, 292 
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implied one to give a security generally, as in the case of deposit of title 
deeds as security, the security created is mortgage and not charg Here 
we are concluded by authority, but it may be noted that up to the 
decision of Pryce v. Bury?) i in 1854 such a sec urity was always regarded 
as being equitable charge and not mortgage. That case first decided 
that a right of foreclosure existed in such a set of circumstances. 


Hanbury and Waldock*® also suggest that where there is an agree- 
ment to create a mortgage and for some reason the contract is incapable 
of specific performance, the agreement takes effect as an equitable charge. 
They give as authority the case of Metcalfe v. Archbishop of York.*4 
In this case there was an agreement to “ charge” a benefice, but at the 
time the agreement fell to be considered by the Court the charging of 
benefices was forbidden by statute. The Court held that an equitable 
charge was created, but the language of the Lord Chancellor suggests 
that he regarded “charge” and “‘mortgage”’ as interchangeable terms.25 
The case is a rather shaky authority, as there was no clear agreement 
to create a mortgage. It seems, however, that we would do violence to 
the concept of an equitable mortgage by contract being based on the 
possibility of specific performance if we regarded anything more than an 
equitable charge as being created in such circumstances, however artificial 
in view of the creator’s intention such a result may be. 

We turn now to the question of differences in fundamental nature. 
It has been stated that the equitable mortgage is an equitable con- 
veyance.26 If by this is meant to be asserted that it follows the model 
of the old system mortgage, that just as the legal mortgage involves a 
full transfer of the whole legal ownership possessed by the mortgagor 
so does the equitable mortgage involve a transfer of the full equitable 
ownership possessed by the mortgagor, then the results would be some- 
what strange. It would mean that the mortgagee received full ownership 
in the eye of equity. It would mean that equity after having been at 
such pains to convert the legal mortgage into a charge (using such phrase 
in the wide sense), adopted a different attitude towards its own child, 
the equitable mortgage. Actually it is inconsistent with the fact that the 
equitable mortgagor still has a substantial equitable estate remaining 
vested in him. Thus the second mortgagor of old system land still has 
an equity of redemption, an estate in the land, which he can, for instance, 
mortgage again by third mortgage. There is no doubt that the equitable 
mortgage belongs at least as much to the general class of charge as does 
the legal mortgage. Nevertheless it is not a pure charge as is the 
equitable charge. The equitable mortgagee has some of the attributes 
of ownership which the equitable chargee could never have. Thus in 
the case of a mortgage of an equitable interest in trust land the mortgagee 
could by giving notice to the trustee require the trustee to pay to him 
the income thereof.2? Probably in a case where the mortgagor was 
sui juris and solely entitled the mortgagee could exercise the right of 
the mortgagor under the rule in Saunders v. Vautier*® to require the 
legal estate to be transferred to him by the trustee. Such rights would 
be exercisable quite apart from any question of default. Again if the 
mortgage be one of a legal interest the mortgagee can by proceedings 


21. (1854) L.R. 16 Eq. 153 (n). 

22. Law of Mortgages, p. 63. 

24. (1836) 1 My. & Cr. 547, 40 E.R. 485. 

25. Ibid. 40 E.R., at p. 489. 

26. Hanbury and Waldock op. cit., p. 47. 

27. Re Pawson’s Settlement, [1917] 1 Ch. 541. 
28. (1841) Cr. & Ph. 240. 
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in equity compel the mortgagor to execute a legal mortgage after which 
of course he would have considerable proprietary rights. In short, the 
equitable mortgage, though in a less easily recognisable manner than the 
legal mortgage, does involve something of a division of ownership rights. 


It is, however, in the field of legal consequences that the difference 
between the two types of security is most manifest. The equitable 
mortgagee, even the mortgagee by deposit of title deeds,?® has the 
remedy of foreclosure.2° The chargee has not. The chargee’s remedy 
is primarily that of oe ial sale** which he obtains by appropriate suit 
in equity. The equitable mortgagee has this only in exceptional circum- 
stances, viz., where the agreement is to create a mortgage with power 
of sale.82. Both security holders have the right to apply to the Court 
for the appointment of a receiver.*? Neither has the right to sell out 
of Court on default, though in States other than Queensland this right 
is conferred by Statute on an equitable mortgagee and (semble) on an 
equitable chargee when the instrument is under seal.34 By virtue of 
the foreclosure process the equitable mortgagee has that right to convert 
his security interest into absolute ownership, which is the hallmark of 


all mortgages and which compels us to say that his security is more 
than mere charge. 


The possession of the remedy of foreclosure, though so significant, 
cannot of course be used as a practical test of the distinction between 
equitable mortgage and charge for the reason that usually the question 
before the Court is whether such remedy exists. The necessity of deter- 
mining whether it exists is the usual reason why one has to decide 
whether the security is charge or mortgage. The only practical way of 
answering the question of “‘charge or mortgage” is to advert to the 
differences in modes of creation. 


The equitable lien is readily distinguishable from the equitable 
charge. Its confusion with the latter, therefore, is rather difficult to 
explain. The equitable charge is created by act of the parties, the 
equitable lien by act of the law. Though readily distinguishable from 
the equitable charge in point of method of creation, it is almost identical 
with the latter in so far as essential nature and remedies on default are 
concerned. It belongs essentially to the “charge” type of security, it 
gives rise to no rights against the land until default, and after default 
confers the right to a judicial sale®® and the right to approach the Court 
for the appointment of a receiver. 


The equitable lien is not in any way associated with possession, and 
therefore is in absolute contrast to the common law lien, which is 
dependent for legal effect upon possession. It is also to be distinguished 
from those statutory liens, so called, over crops and wool’® which are 
really mortg a The word “lien” is in fact almost as overworked as 
the word “charge,” particularly when we consider that it also does duty 
to desc tibe t the statutory charge created by the Contractors and Workmens 
Lien Acts and also the maritime liens. 


29. Pryce v. Bury (supra). 

30. James v. James, (1873) L.R. 16 Eq. 153 

31. Matth:ws v. Goodday, (1862) 31 L.J.( h. 282; Tennant v. Trenchard, (1868-69) L.R. 4 Ch. 537. 

32. Lister v. Turner (1846) 5 Hare 281. 

33. See Judicature Act, section 5 (8) 

34. This was the position under the English Conveyancing Act of 1881, but such legislation was never 
a tes Bag island, 

35. Halshury Laws of England, Vol. 20, p. 582 


36. Vide Mercantile Act 1867, sections 27, 28. 
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The circumstances in which an equitable lien arises by implication 
of law have never been exhaustively determined. The most well known 
instances are the unpaid vendor’s lien available to the unpaid vendor of 
land after conveyance to the extent of purchase money unpaid and the 
purchaser’s lien which conversely exists in favour of a purchaser when 
he has paid the purchase money but the legal estate remains in the 
vendor. The former has been abolished in relation to Torrens title land 
in Queensland.3* Apart from these cases a trustee has a lien on trust 
land to the extent of expenses properly incurred by him in the admini- 
stration of the trust3*, and a cestui que trust has a lien on land purchased 
by a trustee in breach of trust to the extent of the value of the trust 
property lost, though if the land has been wholly purchased by trust 
money unmixed with the trustee’s own private money he may at his 
option waive the lien and elect to treat the land as being properly part 
of the trust estate.3® On dissolution of a partnership, whether by retire- 
ment, death or bankruptcy of a partner, the retiring partner, continuing 
partner and the representatives of a deceased partner respectively have a 
lien on all partnership assets (including land), for the satisfaction of all 
amounts due to them in respect of the partnership venture, for example 
a claim arising from the fact of one partner drawing on partnership 
funds to secure his separate debt.4® Lastly, a person who has spent 
money upon property in a mistaken belief that he is entitled to it or 
that he will acquire thereby an interest in it acquires an equitable lien, 
provided that the owner by his conduct in standing by with knowledge 
of the other’s belief has raised an estoppel against himself.4! Lastly, 
there is an ill-defined class of case where a trustee, a limited owner or 
an encumbrancee of property who has spent money on property to 
preserve it from destruction has been given a lien in the nature of a 
salvage lien.42 However, there is no lien in favour of a person who has 
expe nde ->d money on property in which he has no interest for the benefit 
of another. Moreover, in Queensland the entering up of a judgment 
confers no security interest in the land of the judgment debtor in favour 
of the judgment creditor either of a common law or equitable character.** 
The judgment creditor has merely his rights of execution. In England 
section 195 of the Law of Property Act confers an equitable lien in such 
cases, as the judgment creditor is to have the same remedies in equity 
as if the debtor had agreed to charge the land, though such lien, usually 
called a ‘‘charge,”’ is of no binding effect until a writ or order to enforce 
the judgment is registered. Such legislation has not been followed in 
Queensland. 


The three types of equitable security therefore all differ as between 
themselves in modes of creation ; the first does whilst the other two do 
not confer the remedy of foreclosure ; the first though mainly acting as 
a security does even before default confer on the mortgagee certain of 
the attributes of ownership, whilst the other two are pure charges and 
merely confer certain rights exercisable on default which never put the 
chargee in the position of full beneficial ownership. 


37. Real Property Act 1861, section 97. 

38. Stott v. Milne, (1884) 25 Ch.D. 710. 

39. See Underhill, Law of Trusts and Trustees, 9th Ed., p. 509. 

40. Ex parte King (1810) 17 Ves. 115. 

41. Ludlow v. Grayall, (1822) 11 Price 58, 147 E.R. 400. 

42. e.g. Manlove v. Bale, (1688) 2 Vern. 84, 23 E.R. 664. 

43. Norris v. Caledonian Insurance, (1869) L.R..8 Eq. 127, Ridgway v. Roberts, 4 Hare 106. 
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May I at the conclusion of this article answer in anticipation the 
objection that I, too, have been guilty of confusion in phraseology 1 
that I have used the word “‘charge” to cover not only the interest of 
the equitable chargee, but also all types of security whereunder full 
ownership does not pass to the lender. In this latter sense an equitable 
lien is also a charge ; so, too, to a large extent is the statutory mortgage 
of Torrens land ; so, too, to a lesser extent is the old system legal mortgage 
itself, as equity does not regard the mortgagee as beneficial owner. The 
ambiguity lies in the use of one word to signify both a general concept 
and a specific security, but it is one that is rooted in the deficiencies of 
English legal nomenclature. One would prefer the word “‘hypotheca- 
tion” to cover that general type of security whereunder the rights of the 
security holder are merely potential jura in re aliena. The equitable 
charge and the equitable lien and, one might add, the common law rent 
charge and such statutory charges as those for rates and land tax wou!d 
be pure hypothecations, whilst both the old system and Torrens title 
legal mortgages and the equitable mortgages would be mixed hypotheca- 
tion and ‘“‘mortgage.”’ Unfortunately the word “‘hypothecation” has a 
Roman law setting and cannot be said to have gained a secure footing 
in English legal nomenclature. Until it does so it seems the present 
confusion will be perpetuated. 


EDWARD I. SYKES 


LEGAL LANDMARKS OF 1949 


From the point of view of the lawyer, whether academic or practising, 
the most important developments which took place in 1949 in the law 
applicable in Queensland occurred through the medium of judicial 
decision rather than legislation. In one sphere, however, legislation 
played an important part in bringing the judicial machinery into opera- 
tion, viz., in the sphere of Federal Constitutional Law. The courts and 
the constitutional lawyers were once again, as in the several preceding 
years, working overtime as legislation of Australian Parliaments, par- 
ticularly that of a very active Federal Parliament, was repeatedly 
challenged as ultra vires under the Constitution. Many of the resultant 
judicial decisions are of vital importance, not only to lawyers but also 
to the general public. 

BANKRUPTCY 
Life Insurance Policy taken out after Sequestration. 


Policies of life insurance on the life of a bankrupt taken out before 
sequestration are, of course, protected in the event of sequestration, 
subject in certain cases to a charge on the policy as provided by 
section 91 (b) of the Bankruptcy Act, 1924-1946. 


It has been generally assumed that protection applied to policies 
taken out by an undischarged bankrupt, that is, after the date of the 
sequestration. However, the decision of Clyne J. in In Re O’Brien} 
has confounded this assumption. 


His Honour held that section 91 (4) applies only to policies taken 
out before sequestration, and accordingly policies issued after sequestra- 
tion are not protected in any way. 


The result is that if an undischarged bankrupt insures his life and 
the insurance matures before the bankrupt obtains his discharge, the 
proceeds will pass to the trustee. Likewise, the trustee (if he becomes 
aware of the existence of the policy of insurance) can enforce its surrender 
before maturity. It will be interesting to see whether the legislature 
will amend section 91 to cover such policies. There is much which could 
be urged against such an amendment. 


Estate of Testator bequeathed to wife who is undischarged bankrupt— 
jurisdiction of court to make provision for children under the Testators’ 
Family Maintenance Acts. 


C. died in 1948 having, by his will made in 1927, disposed of his 
whole estate in favour of his wife. C.’s widow at the date of his death 
was an undischarged bankrupt. On an application under the Testators’ 
Family Maintenance Acts, 1914-1943, by four children of C. for provision 
out of the estate, it was submitted on behalf of the Official Receiver in 
bankruptcy that the estate of the deceased had vested in the Official 
Receiver by virtue of section 91 (1) of the Bankruptcy Act, 1924-1946, 
and that the Court had no jurisdiction to make an order, which would 
have the effect of divesting the estate from the Official Receiver. It 
was also submitted on behalf of the Official Receiver that so far as the 


1. Noted 23 A.L.J. 91. 
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Testators’ Family Maintenance Acts purported to give the Court such a 
power, it was inconsistent with the Bankruptcy Act, and that the latter 
prevailed (section 109 of the Constitution). 


Stanley J.2 rejected both submissions on two grounds. The first 
ground (as far as the real estate of the testator was concerned) was that 
a will is an instrument, and by section 43 of the Real Property Acts, 
1861-1946, an instrument is not effectual to vest any estate or interest 
in the land until it is registered (no such steps had been taken). 
Accordingly, the real estate had not vested in the beneficiary, nor through 
her in the Official Receiver. 


The second ground of His Honour’s decision was that even assuming 
any right to any of the property is vested in the Official Receiver, he 
gets no better right than the bankrupt had in the property, namely, a 
right to such property if the Supreme Court of Queensland exercising its 
jurisdiction under the Testators’ Family Maintenance Acts did not deprive 
her of that right. 


So far as concerns the first ground, Holt v. The Deputy Federal 
Commissioner of Land Tax (N.S.W.),3 which may possibly have affected 
His Honour’s decision (on that ground only), was not referred to. 


M.B.H. 
CONSTITUTIONAL LAW 


Most of the numerous important judgments delivered during the 
year on constitutional law were concerned with interpretation of the 
Federal Constitution, particularly in relation to the legislative powers of 
the Federal Parliament. 


Defence Power. 


The extent of the defence power (Constitution, section 51 (vi) ), in 
the immediate post-war period again came up for consideration by the 
High Court in Hume v. Higgins,* R. v. Foster,> Wagner v. Gall,® and 
Collins v. Hunter.® The last three of these cases made history—most 
welcome history to student and practitioner alike—in that a single 
consolidated judgme nt, expressing the unanimous opinion of six judges, 
was delivered in respect of all three. This judgment demonstrated 
unmistakeably that the rate of diminution of the extent of the defence 
power rapidly accelerates as the termination of hostilities recedes further 
into the past. Although Williams J. was able to say in Hume v. Higgins, 
in which the war-time National Security (Economic Organisation) Regula- 
tions, as extended by the Defence (Transitional Provisions) Act, 1946, 
were held to be still valid in 1947, that ‘“‘the Executive must be accorded 
a wide latitude of discretion in determining when that period [7.e., the 
period of transition from war to peace] has come to an end,” the Court 
was satisfied in the three later cases that that period had come to an 
end in 1949 so far as the continuing Women’s Employment Regulations, 
Liquid Fuel Regulations, and National Security (War Service Moratorium) 
Regulations 30A-30AF were concerned, and those Regulations were 
declared no longer valid. The Court followed the principles expressed 
by it in earlier cases on the extent of the defence power in the post-war 


. Re Crowley, [1949 St. R. Qd. 189. 
(1914) 17 C.L.R. 720. 
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period : “‘ The Court must see with reasonable clearness how it is incidental 
to the defence power to prolong the operation of a war measure dealing 
with a subject otherwise falling within the exclusive province of the 
States.’’? 


Civil Conscription in relation to the provision of Medical and Dental 
Services. 


The effect of the provision inserted in the Constitution as section 51 
(xxiliA) by amendment in 1946, authorising the Federal Parliament to 
make laws with respect to “the provision of maternity allowances, 
widows’ pensions, child endowment, unemployment, pharmaceutical, 
sickness and hospital benefits, medical and dental services (but not so as 
to authorise any form of civil conscription), benefits to students and 
family allowances,” was considered in British Medical Association v. The 
Commonwealth. The B.M.A. sought a declaration of invalidity in respect 
of the Pharmaceutical Benefits Act, 1947-1949, which established a scheme 
under which all persons were to be supplied with medicines free on 
presentation to a pharmaceutical chemist of a prescription written by a 
medical practitioner on a prescribed form, the chemist’s charges being 
paid by the Commonwealth. Argument centred chiefly on section 7A 
of the Act, which provided that a medical practitioner was not, on pain 
of a fine, to write a prescription otherwise than on a prescribed form 
unless requested by the patient not to use the form. The Court held 
first of all that paragraph xxiiiA authorises only provision by the Common- 
wealth of the various social services mentioned in it, and does not authorise 
any law requiring the States or any persons to provide them. But on 
this construction the Act was a valid law for the provision by the 
Commonwealth of pharmaceutical and sickness benefits. 


It was on the precise effect of the parenthetical prohibition of any 
form of civil conscription that the greatest difficulty was met. The 
Court held by a majority, Dixon and McTiernan JJ. dissenting, that 
civil conscription means simply any form of compulsion to perform any 
work or service or to perform it.in any particular manner. Latham C.J. 
took the view that the prohibition of civil conscription applied equally 
in respect of all the matters mentioned in paragraph xxiliA before the 
parentheses, but Rich, Dixon, McTiernan and Williams JJ. held on 
the contrary that it applied only in respect of the provision of medical 
and dental services. Now the Pharmaceutical Benefits Act was not a 
law for the provision of medical or dental services, but Rich, Williams 
and Webb JJ. held that in so far as any law made under any of the 
other heads in paragraph xxiiiA contemplated the performance of some 
incidental medical or dental service, the prohibition prevented such 
performance being made compulsory. Those three judges thus reached 
the same position as Latham C.J. so far as the effect of the prohibition on 
section 7A of the Act was concerned. For section 7A required medical 
practitioners to perform a medical service, namely, the writing of pre- 
scriptions, in a particular manner. It is true that the section did not 
directly compel ‘medical practitioners to write prescriptions on the 
prescribed form in that they could lawfully decline to write any at all 
unless asked by their patients not to use the form, but the likely result 
of such an attitude would be that they would cease to have any patients. 


6. 78 C.L.R. at 139. 
7. [1949] A.L.R. at 500. 
8. [1949] A.L.R. 865. 
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This was regarded by the Court as constituting a practical compulsion 
which was as much civil conscription as any direct form of compulsion. 
Section 7A was accordingly held to be invalid. 


The Commonwealth's Power with respect to Sedition. 


Although the Federal Parliament has no general power to legislate 
with respect to crime, it can, by virtue of its power under section 51 
(xxxix) of the Constitution to make laws with respect to matters incidental 
to the execution of any power vested by the Constitution in any Federal 
authority, create offences in relation to matters falling properly within 
the Federal sphere. The power of the Federal Parliament to legislate 
for the punishment of sedition was considered by the High Court in 
two cases concerning public statements made by members of the 
Communist Party : Burns v. Ransley? and R. v. Sharkey.!° The particular 
question before the Court was the validity of sections 24A, 24B and 24D 
of the Crimes Act, 1914-1941, under which both of the persons mentioned 
were convicted of the offence of uttering seditious words. The offence 
is constituted by uttering words expressive of any of the following 
intentions : 


“ 


(a) to bring the Sovereign into hatred or contempt ; 

(b) to excite disaffection against the Sovereign or the Government 
or cons titution of the United Kingdom or against either House 
of the Parliament of the United Kingdom ; 

(c) to excite iad tik against the Samevialid or Constitution 
of any of the King’s Dominions ; 


(d) to excite disaffection against the Government or Constitution 
of the Commonwealth or against either House of the Parlia- 
ment of the Commonwealth ; 

(e) to excite disaffection against the connexion of the King’s 
Dominions under the Crown ; 


(f) to excite His Majesty’s subjects to attempt to procure the 
alteration otherwise than by lawful means of any matter in 
the Commonwealth established by law of the Commonwealth 
or 

(g) to promote feelings of ill-will and hostility between different 
classes of His | sub gree . as to endanger the peace 
order or good government of the Commonwealth.” 

The Court + ld that ihe selina au to were all within the 
power of the Federal Parliament, Dixon J. dissenting as to paragraph (g). 
In the opinion of t the Court the F ‘oder: il Parliament could not make purely 
political criticism of members of the Government or of governmental 
institutions an offence, since that would be contrary to the basic principles 
of democratic government implicit in the Constitution, and in the Court’s 
opinion the provisions of the Crimes Act referred to did not extend to 
political criticism. The power to preserve governmental institutions 
from violent subversion, and even from incitements to subversive 
antagonism which may not be manifested by any overi acts of violence 
or of resistance to governmental authority, is necessarily incidental to 
the business of government, and therefore included in section 51 (xxxix) 
of the Constitution. There can be no doubt of the correctness of this 

9, [1840] A.L.R. 817. 

1949) A.L.R 


2, B28 


Legal Landmarks of 1949 65 


view, but the dividing line between political criticism and excitement to 
disaffection may be unhappily blurred, as is well illustrated by the 
dissenting opinions of Dixon and McTiernan JJ. in Burns’ Case, and of 
Dixon J. in Sharkey’s Case, that the words in question were not expressive 
of any seditious intention. So far as the provisions relating to the 
Constitutions of the other parts of the Empire and to the relationship 
between the various parts of the Empire are concerned, these are sup- 
ported by the external affairs power (Constitution, section 51 (xxix) ). 
Paragraph (g) is valid when understood as limited to the preservation 
of the peace, order and good government of the Commonwealth with 
respect to matters within the constitutional competence of Federal 
authorities (Latham C.J., Webb J., and semble Rich J.), or when under- 
stood as referring to the Commonwealth not as a geographical area but 
as a body politic (Williams J., and semble McTiernan J.). 


Freedom of Interstate Trade, Commerce, and Intercourse. Banking. 


The most important decision of the year from the governmental 
point of view was that of the Privy Council in The Commont vealth v. 
Bank of New South Wales. This was an appeal by the Commonwealth 
from the decision of the High Court! that certain vital sections of the 
Banking Act, 1947, were invalid, the object of that Act being the 
nationalisation of the privately operated banks in Australia. Although 
the Privy Council held that it had no jurisdiction to hear the appeal 
as it was brought before it (see imfra), it did express an opinion on the 
substance of the case in order, as it said, to save lengthy re-argument in 
the event of the necessary preliminaries being complied with and the 
case again coming before it, and also because the appellants’ case was 
based on a misapprehension of two judgments given by the Board itself 
on the effect of section 92 of the Constitution : James v. Cowan" and 
James v. The Commonwealth. 


In the first place, the Board held that banking is one of the activities 
comprised in ‘‘trade, commerce, and intercourse” within the meaning 
of section 92, and therefore protected by that section in its interstate 
aspects. This ruling disposed of the argument on which Latham C.J. 
and McTiernan J. had held the main provisions of the Act to be valid. 
The Board went on to express the view of section 92 which had been 
taken by Isaacs J. in James v. Cowan'® and followed by the majority 
of the judges of the High Court in several later cases, that the section 
provides a guarantee of individual rights, rights to freedom in interstate 
trade, commerce, and intercourse. The Board emphatically rejected the 
opposing view which had been put by Evatt J. in R. v. Vizzard!® and 
strenuously argued by him as Attorney-General in this case, that 
section 92 provides no guarantee of the rights of individual traders, but 
merely a guarantee that interstate trade and commerce considered as 
an entity irrespective of the persons who engage in it, whether private 
or governmental, shall remain free from governmental restriction. This 
latter view was rejected as being contrary to the James Cases, as being 
unreal and unpractical, and as being quite inapplicable to “intercourse” 
which must include individual movement across State borders. 


11. {1949} 2 All E.R. 755; (1949) A.L.R. 925. 
12. (1948) 76 C.L.R. 1. 

13. [1932] A.C. 542. 

14. [1936! A.C. 578. 

15. (1930) 43 C.L.R. 386. 

16. (1933) 50 C.L.R. 30. 
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The Privy Council, while admitting that in the labyrinth of decided 
cases on section 92 there was no golden thread, said that two general 
propositions were established’: (a) “regulation of trade, commerce, and 
inte rcourse among the States is compatible with its absolute freedom” ; 
(b) “section 92 is violated only when a legislative or executive act operates 
to restrict such trade, commerce, and intercourse directly and immediately 
as distinct from creating some indirect or consequential impediment 
which may fairly be regarded as remote.’’ The Board went on to approve 
of the distinction drawn by Latham C.J. in the Milk Case!* and the 
Airlines Case'® between laws “directed against” or prohibitory of inter- 
state trade, commerce, and intercourse, on the one hand, and laws 
regulatory of the manner in which it is conducted, on the other hand. 
Just where the line is to be drawn between these two classes of laws, or 
between direct and indirect impediments to interstate trade, commerce, 
and intercourse, are questions which must remain fr uitful of controversy 
and litigation, as their Lordships were well aware. ‘The problem to be 
solved will often be not so much legal as political, social, or economic 
yet it must be solved by a court of law.’’?® 


The Privy Council set at rest doubts which had been expressed in 
some cases by holding that regulation of trade, commerce, and inter- 
course may properly take the form of denying certain activities to persons 
by age or circumstances unfit to perform them, or excluding the passage 
of things liable 7 injure the citizens of a State. Once again, in the 
application of the principle questions of fact and degree are involved, 
and the connection between the law and a proper object of regulation 
must not be too remote, as it was, for example, in the Privy Council’s 
opinion, upholding the decision of the High Court, in the Potato Case. 


Applying these principles to section 46 of the Banking Act, the key 
section of the Act, prohibiting the private banks from carrying on 
business, the Board held that, as a direct prohibition of the ‘conduct 
of interstate banking by the banks concerned, it was a violation of 
section 92 and consequently invalid. 


Up to this point the judgment would scem to finally deny the 
possibility of any Australian Parliament, whether State or Federal, being 
able to nationalise or create a Government monopoly of any industry 
in any direct manner. But the Board made a very important and 
somewhat extraordinary reservation. ‘Their Lordships do not intend 
to lay it down that in no circumstances could the exclusion of competition 
so as to create a monopoly either in a State or Commonwealth agency 
or in some other body be justified. Every case must be judged on its 
own facts and in its own setting of time and circumstance, and it may 
be that in regard to some economic activities and at some stage of social 
development it might be maintained that prohibition with a view to 
State monopoly was the only practical and reasonable manner of regula- 
tion, and that interstate trade, commerce and intercourse thus prohibited 
and thus monopolised remained absolutely free.’’*? Their Lordships 
attempted no further explanation or elaboration of this important 
reservation. They made no suggestions as to the considerations which 
ought to be taken into account in deciding to what kinds of activities 


17. [1949] 2 All E.R. at 771; 1949) A.L.R. at 945. 
18. (1939) 62 C.I.R. 116 at 12 

19. (1945) 71 C.L.R. 29 at 61. 

20. [1949] 2 All E.R. at 772; [1949] A.L.R. at 945. 
21. (1935) 52 C.L.R. 157. 

22. [1949] 2 All E.R. at 772; [1949] A.L.R. at 945. 
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or at what stage of development the principle could be brought into 
operation. It seems to be essentially a political question. It may be 
that the Board intended by that dictum to justify the monopoly long 
exercised by the Post Office and perhaps by State railways. One prac tical 
effect of the reservation may be to justify any judge in continuing to 
dissent from decisions of the Privy Council and the High Court holding 
government monopolies or semi-monopolies invalid, because he could 
always say that in his opinion the measures in question provided the 
only practical and reasonable means of regulating interstate trade, 
commerce and intercourse. 


“Inter Se Questions” and the High Court's Certificate for Appeal to the 
Privy Council. 

The judgment of the Privy Council in The Commonwealth v. Bank 
of N.S.W. is important also because of the interpretation given therein 
to section 74 of the Constitution, which prohibits appeals to the Privy 
Council from High Court decisions on questions as to the limits inter se 
of the constitutional powers of the Commonwealth and those of a State 
or States, or as to the limits zzter se of the constitutional powers of any 
two or more States, unless a certificate is obtained from the High Court 
authorising the appeal. In this case the Commonwealth sought to limit 
the appeal solely to the question of the effect of section 92, “which does 
not involve any “inter se question.’’ Certain “‘tuter se questions” were 
raised in the original proceedings before the High Court, some of which 
were decided in favour of the Commonwealth, and some of which were 
not decisively answered one way or the other. It was clear, however, 
that the relief sought by the Commonwealth on appeal, viz., the reversal 
of the decision as to the inv: ilidity of section 46 of the Banking Act as 
being contrary to section 92 of the Constitution, could be granted only 
on the basis that the “inter se questions” were determined in the Common- 
weaith’s favour, because otherwise section 46 would be invalid even if 
not contrary to section 92. In the opinion of the Board, this brought 
section 74 into operation and rendered the Board incompetent to hear 
‘the appeal, though for reasons expressed earlier it did in fact give judg- 
ment on the merits of the case. The High Court’s certificate must 
therefore be obtained whenever the relief sought on appeal cannot be 
granted without the determination of an ‘‘inter se question,’’ that is to 
say, whenever the subject matter of the appeal involves an “inter se 
question” which was decided by the High Court tm favour of the 
appellant, or whenever the subject matter of the appeal involves an 
“inter se question” which was not actually decided by the High Court 
at all. The inclusion of this second type of case within the ambit of 
section 74 led the Board to disapprove of the decision of the majority 
of the High Court in Baxter v. Commissioners of Taxation (N.S.W.)%8 
on the meaning of the word ‘“‘decision” in section 74, since the effect 
of the Privy Council’s judgment is to bring the section into operation 
in some cases even though the High Court has made no real decision 
on an “inter se question” at all. Of course, where the High Court 
decides against a party on an “inter se question” and on some other 
question, that party is quite entitled to accept the decision on the “‘znter 
se question” and to limit his appeal to the other matter, and in that 
case no certificate from the High Court is required, since the Privy 
Council can grant the necessary relief without determining the inter se 
question. 


28. (1907) 4 C.L.R. 1087. 
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The Board also held that in any case where the High Court’s 
certificate is a necessary pre-requisite to an appeal to the Privy Council, 
no leave is required of the Privy Council if the certificate is granted, 
even if questions other than “inter se questions” wil] have to be 
determined. 


Excise Duties. 


An important decision on the financial powers of the States under 
the Federal Constitution was given in Parton v. The Milk Board.?* 
This decision sets at rest doubts which had arisen out of a number of 
earlier cases as to the precise scope of excise duties, which by section 90 
of the Constitution fall exclusively within the province of the Common- 
wealth. The Court held, Latham C.J. and McTiernan J. dissenting, that 
excise duties are not limited to taxes levied on producers and manu- 
facturers of goods, but include taxes levied at any stage between 
production and consumption, provided they are levied in respect of 
production. ‘“‘The production or manufacture of an article will be taxed 
whenever a tax is imposed in respect of some dealing with the article 
by way of sale or distribution at any stage of its existence, provided 
that it is expected and intended that the taxpayer will not bear the 
ultimate incidence of the tax himself but will indemnify himself by 
passing it on to the purchaser or consumer.’’®° It is now settled, there- 
fore, that all sales taxes are excise duties, and therefore cannot be imposed 
by a State. The immediate effect of the decision was to render invalid 
a popular method of financing the operations of State marketing boards, 
by a levy on distributors calculated according to the amount “of goods 
distributed by them. 


Public Corporations and the Shield of the Crown. 


Outside the sphere of the Federal Constitution reference may be 
made to a decision of the Court of Appeal which is of considerable 
importance in view of the growing number of public corporations engaged 
in commercial operations : Tamlin v. Hannaford.2® The relationship of 
a public corporation to the Crown and its relationship to the general 
public may be clearly set forth in the legislation which creates it or 
gives it powers and functions. But in many cases the Act contains no 
express provision either making the corporation an agent or servant of 
the Crown or making it independent of the Crown. The Court of Appeal 
held that in such a case the presumption is that it is not under the shield 
of the Crown, at any rate if it is a commercial corporation, and this 
presumption is not rebutted by the fact that the corporation comes 
under the control of the Executive Government. It was accordingly 
held that the British Transport Commission was not entitled to the 
immunities of the Crown under the Rent Restriction Acts, in spite of the 
considerable control over its operations given to the Minister for 
Transport. With this case may be compared the case of Victorian 
Ratiways Commissioner v. Herbert,?* in which the Victorian Full Court 
reached a similar conclusion concerning the Victorian Railways Com- 
missioner and the Landlord and Tenant Act, 1948. No reliance was 
placed in this case on any presumption such as that propounded in 
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25. Rich and Williams JJ. at 64. 
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Tamlin v. Hannaford, but it was emphasised that a public authority 
might represent the Crown for some purposes but not for others, depending 
on the wording of the legislation applicable to it. 

R.A. 


CONTRACT 
Gaming and Wagering 


The most outstanding development in the realm of contract in 1949 
was the decision of the House of Lords in Hill v. William Hill (Park 
Lane) Ltd.?®—outstanding because it overruled certain decisions which 
had stood for many years and on which a regular practice had been 
based. The House of Lords held, by a four to three majority, that a 
promise to pay a lost bet in consideration of the winner refr: uining from 
taking some action which might be disadvantageous to the loser, e.g., 
reporting him to an appropriate authority with a view to having him 
posted as a defaulter, is unenforceable. The decision of the Court of 
Appeal in Hyams v. Stuart King?® was thereby overruled and Fletcher 
Moulton L.J.’s vigorous dissenting judgment in that case upheld. 


The decision of the House of Lords was based on the second part 
of the first paragraph of section 18 of the Gaming Act, 1845,3° which 
states, after the avoidance of all agreements by way of gaming or 
wagering, that “‘no suit shall be brought or maintained in any court of 
law or equity for recovering any sum of money or valuable thing alleged 
to be won upon any wager...’ The decision in Hyams v. Stuart King 
had been based on the view that this was a purely procedural provision 
adding nothing to the substance of the first part of the paragraph, so 
that a promise to pay a lost bet would be enforceable if some new con- 
sideration was prov ided, since the promise would then cease to be merely 
part of a wagering contract and become incorporated in an entirely new 
contract. The majority of the Lords, however, took the view that full 
effect must be given to this second part of the first paragraph of section 18, 
and that it was immaterial what new consideration was provided if the 
promise was still in fact a promise to pay the money lost on the wager 
Their Lordships recognised that a promise by the loser of a bet made in 
consideration of a promise by the winner not to report his default is not 
necessarily unenforceable. The question turns on whether the loser’s 
promise is or is not really a promise to pay the bet, and that is a question 
of fact to be determined according to the circumstances of each particular 
case. 

Their Lordships also overruled, on the same grounds, an older case, 
Bubb v. Yelverton,*! in which a bond given to betting creditors in order 
to prevent them from taking steps to have the debtor posted as a 
defaulter was held valid. A promise given under seal is therefore in 
no better case than a promise supported by consideration if it remains 
a promise to pay money lost on a wager. It must be remembered, of 
course, that Hzll’s Case has no application in Queensland to bets made 
with licensed bookmakers on the course, which are fully valid contracts 
by virtue of the Racing Regulation Amendment Act of 1930, section 22, 
provided that the conditions laid down in that section are satisfied. 


28. [1949] A.C. 530. 

29. [1908] 2 K.B. 696. 

30. (Qld.) Gaming Act of 1850, section 8. 
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Measure of Damages. 


The decision of the Court of Appeal in Victoria Laundry (Windsor) 
Ltd. v. Newman Industries Ltd.** does not lay down any new law, but 
it is important because it will probably supplant Hadley v. Baxendale 
as the leading case on the measure of damages and remoteness of damage 
in contract. The judgment of the Court, delivered by Asquith L.J., 
is in no way inconsistent with the principles expressed in Hadley v. 
Baxendale, but it serves to illustrate very clearly their true application, 
and it contains* an excellent summ ary statement of the basic rules 
governing the measure of damages and remoteness of damage. The 
facts of the case were strikingly similar to those of Hadley v. Baxendale, 
but whereas in the latter it was held that the plaintiff was not entitled 
to any damages on account of loss of earnings due to delay in delivery 
of a piece of machinery essential to the operation of the plaintiff’s plant, 
in the former the opposite conclusion was reached. The difference in 
the results was entirely due to the different degrees of knowledge possessed 
by the defendants of the purpose for which the articles were required by 
the plaintifis. The test of remoteness, whether in respect of ‘‘general”’ 
or “special” damages, is one of foreseeability, which clearly depends on 
the knowledge of the relevant facts possessed by the party in default. 
It may be noted that Asquith L.J. emphasised that. the foreseeability 
principle does not require that any loss, to be recoverable, must necessarily 
result from the breach of contract : it is enough that there is a “‘serious 
possibility” or a “real danger” of its resulting. Even laymen will 
appreciate his remark that “possibly the colloquialism ‘on the cards ’ 
indicates the shade of meaning with some approach to accuracy.” 


Resale by Unpaid Seller of Goods. 


The case of Gallagher v. Shilcock**® is worth noting because Finnemore 
J., of the King’s Bench Division, was called upon to decide a question 
of practical importance under the Sale of Goods Act on which legal 
writers have for long been in conflict. When an unpaid seller exercises 
his statutory right of resale,3® does it operate as a rescission of the 
contract so that the seller is entitled to retain any deposit paid by the 
buyer and any profit on the resale, or is it merely in aid of performance 
of the contract to enable the seller to obtain the contract price but no 
more? Halsbury®? takes the former view, Williams** the latter. 
Finnemore J. took the same view as Williams, referring to the contrast 
between the wording of sub-section (4) which, in regard to resale under 
a power expressly reserved in the contract, expressly states that in such 
a case the contract is rescinded, and the wording of sub-section (3) 
which, while conferring a power of resale even where none is reserved 


in the contract, makes no such express statement, implying that in such 
a case the contract is not rescinded. 


Servant’s Accountability for Secret Profits. 


The duty of a servant to refrain from making any secret profits out 
of his employment and the right of a master to recover any such profits 
as money had and received to his use was clarified by the Court of 


32. [1949] 2 K.B. 528. 
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34. At pp. 539-540. 
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38. Personal Property, 18th ed., p. 94. 
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Appeal in Reading v. The King.3® It is true that the servant in that 
case was a very special kind of servant, namely, a member of His Majesty’s 
forces on active service, but the principles on which the decision was 
based are quite general in their application. The soldier sought to recover 
from the Crown certain moneys which represented the unspent balance of 
some £20,000 which he had received from certain persons in 1942 for 
driving through Cairo while in uniform, civilian trucks containing illicit 
spirits or drugs, his uniform enabling him to pass the Egyptian police 
without challenge. The money was seized and held by the Crown while 
he was tried and convicted ‘by court martial of conduct prejudicial to 
good order and military discipline. It was held that the soldier’s uniform, 
which was the property of the Crown, was intended to be used for the 
Crown’s interest and benefit and not otherwise, and that any secret 
profits or bribes acquired through an improper use of the uniform and 
of the opportunities and facilities attaching to it were recoverable by the 
Crown, whose interest included the maintenance and promotion of 
harmonious relations with the Egyptian Government. 


The Court adverted to the argument which is often advanced that 

the right to recover secret profits depends on the existence of a fiduciary 
relationship between master and servant. While questioning whether 
this argument was sound, the Court said that even if it was, the term 
was to be interpreted in a very broad sense. The view of the Court 
would appear to have been that there is sufficient fiduciary relationship 
if the servant is entrusted with any property of his master or if his 
employment affords him special facilities. Any secret profit made by 
the servant through misuse of the property or abuse of the special 
facilities in such a way as to bring his own interest in conflict with that 
of his master is money had and received to his master’s use. 


Privity of Contract. 


Finally, reference should be made to a very interesting judgment 
by Denning L.J. in Smith v. River Douglas Catchment Board, 40 where 
he made a bold frontal attack on the doctrine of privity of contract. 
Pointing out that this doctrine is of comparatively recent growth, having 
become firmly rooted in the law only in 1861, he went on to state that 
it runs counter to the older principle “that a man who makes a deliberate 
promise which is intended to be binding, that is to say, under seal or 
for good consideration, must keep his promise ; and the court will hold 
him to it, not only at the suit of the party who gave the consideration, 
but also at the suit of one who was not a party to the contract, prov ided 
that it was made for his benefit and that he has a sufficjent interest to 
entitle him to enforce it, subject always, of course, to any defences that 
may be open on the merits.’’ In this principle, as so stated, can be 
seen the origins of the action of assumpsit from which our modern law 
of contract has stemmed. Those cases which are usually cited as excep- 
tions or qualifications to the doctrine of privity are seen by Denning L.J. 
as illustrations of the older and, in his view, dominant principles, and 
as examples of the kind of interest which the law deems sufficient to 
enable the promise to be enforced, e.g., covenants running with the land 
the rights of an undisclosed principal, and the spelling out of a trust in 
favour of a third party. 


39. [1949] 2 K.B. 232. 
40. (1949) 2 K.B. 500. 
41. Tweddle v. Atkinson, 1 B. & S. 393. 
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It is unlikely that this radical departure from orthodox legal thought 
would win much support from contemporary judges, but we shall 
probably hear more of it. Recalling the equally startling judgment of 
Denning J., as he then was, in Central London Property Trust Ltd. v. 
High Trees House Ltd.,** where he denied the necessity for consideration 
in all cases of simple contract, one may say that the learned Lord Justice 
has acquired a reputation for stimulating and provocative attacks on 
legal orthodoxy, attacks which are supported by a deep historical 
scholarship. 

R.A. 
CRIMINAL LAW 


Appeals from Courts of Petty Sessions. 


The Justices Acts Amendment Act of 1949, which came into force 
on April 22, 1949, made the first radical alteration in the Principal Act 
since that Act was passed in 1886. The provisions dealing with appeals 
from Justices—Part IX of the Act—were repealed and almost entirely 
new provisions were inserted in lieu thereof. Prior to the 1949 Amend- 
ment Act there were three modes of appeal to the Supreme Court from 
the decisions of justices—(1) Appeal by way of application to quash 
a conviction or order ; (2) Appeal by way of Special Case ; and (3) Appeal 
by way of procedure where appeal formerly lay to a District Court 


From time to time Judges of the Supreme Court had drawn attention 
to the limited nature of these modes of appeal and the limited powers 
of the Supreme Court when hearing such appeals. 

In lieu of the original provisions there are now two modes of appeal 
open to persons seeking to challenge the decisions of justices—(1) Appeal 
by way of Order to Review ; and (2) Appeal to a Judge of the Supreme 
Court. 

The appeal by way of Order to Review—which may be made return- 
os before the Full Court or a Judge—is open to any person who feels 

ggrieved as complainant, defendant, or otherwise by any conviction or 
alee of any justices or justice, or against whom any warrant has been 
issued by any justices or justice. A new definition of “order” inserted 
in the Acts gives a very wide operation to this mode of appeal, but there 
is a limitation in regard to orders made on complaints for moneys recover- 
able summarily or for claims determinable summarily (Section 209 (5) ). 

The widest powers are given to the Full Court or Judge, as the 
case may be, on the return of an Order to Review (Section 215). 

The appeal to a Judge of the Supreme Court under section 222 
of the Acts is open to any person who feels aggrieved whether as com- 
plainant, defendant, or otherwise by any order made by justices or a 
justice in a summary manner upon a complaint for an offence or breach 
of duty. However, a defendant cannot appeal under this section unless 
(a) the fine, pen< ty or forfeiture exceeds the sum or value of £5 or the 
imprisonment page exceeds one month ; or (6) he has upon applica- 
tion made within seven days after the decision obtained the leave of a 
Judge to appeal under the section. 

Where a defendant has pleaded guilty or admitted the truth of the 
complaint, an appeal under this section only lies on the ground that the 
fine, penalty, forfeiture or punishment is excessive or inadequate. There 
can be no appeal against conviction. 


$2. (1947) K.B. 130 See note, 22 A.L.J. 427 
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In this method of appeal also wide powers are given to the Judge 
hearing the appeal (section 225). 

Provision is made in each method of appeal for dealing with the 
position where an appellant fails to prosecute his appeal. Furthermore, 
provision is made in section 241 for the arrest of an absconding appellant. 


There is now a right of appeal open to both parties in respect of any 
fine, penalty, forfeiture, or punishment imposed by justices. Prev iously 
the only power to alter the punishment imposed by justices was in the 
case of a re-hearing by a Judge on an appeal by a defendant by way of 
the procedure where an appeal formerly lay to a District Court. 


R.F.C. 
EQUITY 
Chanitable trusts. 

Apart from some such epoch-making decision as Re Diplock*® the 
section of equity most affected by current decisions is that dealing with 
charitable trusts. 

The two most important decisions of general significance in this 
sphere are undoubtedly those of Re Strakosch*4 and Gilmour v. Coats.4® 
In the former case there was a direction to trustees to apply a fund 
for any purpose which in their opinion was designed to strengthen the 
bonds of unity between South Africa and the Mother Country and would 
incidentally conduce to the appeasement of racial feeling. The gift if 
it was to be charitable would have to come within Lord Macnaghten’s 
fourth class, viz., trusts for purposes beneficial to the community. It 
was pointed out, however, that the gift must be not only for the benefit 
of the community, but beneficial in a way that the law regards as 
charitable, that is, it must be within the “spirit and intendment” of the 
Statute of Elizabeth. Here the gift left a very great latitude of possible 
application. There were many modes of application which would tend 
to attain the objects of the gift which were not charitable within such 
technical sense. Hence the gift was held void. The case emphasizes 
that the primary test is the Statute of Elizabeth and that the possibility 
of modes of application which are not charitable is fatal to a gift. It 
is one of a line of recent authorities which have clarified the scope of 
the fourth class in Lord Macnaghten’s famous classification. 

Gilmour v. Coats, following the older case of Cocks v. Manners,**® 
stresses the necessity of the element of public benefit in the case of a 
charitable trust. Here the trust was for the purposes of a Roman 
Catholic priory which consisted of a community of cloistered nuns who 
devoted their lives to prayer and contemplation. It was held not to be 
charitable as the element of public benefit was essential to render a 
purpose charitable. The House of Lords took a materialistic view of 
the word “benefit,” holding that the elements of edification by example 
and assistance by intercessory prayer were too vague and intangible 
to satisfy the test. 

Gibson v. South American Stores‘? is worth mentioning for the 
conclusion of Harman J. that the public element was as necessary in 
the case of trusts for the relief of poverty as in the case of other charitable 
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trusts. He regarded the often expressed view to the contrary as explain- 
able on the basis that in this type of charitable trust a much narrower 


object than in the other categories might be considered to effect a public 
benefit. 


Queensland Trustees Ltd. v. Halse*® represents an application of the 
principle of Dunne v. Byrne.*® The gift was to the Anglican Archbishop 
of Brisbane to apply the income as he should in his discretion think fit 
for the benefit of the diocese. In Dunne v. Byrne it had been held that 
a thing could be conducive to the good of religion and yet not 
be charitable. So in the present case something could be for the benefit 
of the diocese and yet not be charitable in the sense of being for the 
advancement of religion within the spirit and intendment of the old 
Statute. It was endeavoured also to support the gift on the ground 
that it was a trust for the benefit of the inhabitants of a partic ular area, 
viz., the diocese, and therefore valid under Lord Macnaghten’s fourth 
class of charitable trusts. On this aspect Macrossan C.J. and Mansfield 
S.P.J. took opposing views, but the matter was clinched by the view 
of Stanley J. that the trust was rendered invalid in any event by the 


discretion given to the Archbishop to apply the fund to non-charitable 
objects. 


Certainty in relation to trusts. 


Where a trust is non-charitable it is necessary to show that the 
beneficiaries can be ascertained with certainty. This requirement was 
held to be lacking in Re Wood deceased®® where, it being the custom of 
the B.B.C. to broadcast an appeal for ‘‘the week’s good cause” (which 
was not necessarily a charity in the legal sense), the testatrix gave a 
certain fund to trustees in trust to pay the income to the cause for’ which 
an appeal should have been transmitted by the B.B.C. on the Sunday 
in the respective week. It being conceded that the gift was not charitable 
it was held to be void as there was no certain cestut que trust. The 
power of giving certainty was placed in somebody else’s hands, which 
meant that there had been an invalid delegation of the testamentary 
power. 


Trustees’ duty not to derive profit. 


The rule that a trustee must not derive remuneration in respect 
of his labours or of his trust office is a well known one, but it of course 
does not apply where the testator has expressly or impliedly authorised 
remuneration. A rather indirect application of this occurred in Re 
Llewellin’s Will Trusts.* Here the testator who was director of a company 
empowered his trustees to make such arrangements with the said com- 
pany “for the appointment of my said trustees as a director or managing 
director of the said company in my place . . . upon such terms and con- 
ditions as they think fit.”” Two of the trustees became directors, and 
it was held that they were not accountable for remuneration received as 
directors because the testator having authorised them to make arrange- 
ments for the appointment of themselves (or other persons) to offices 
which to the knowledge of the testator were offices which normally 
carried a remuneration, had impliedly authorised them to make arrange- 
ments for the payment of a remuneration to themselves. Another case 
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where the executors were held to be entitled to retain commission was 
Re Northcote’s Will Trusts.** This did not depend upon any principle 
of authorisation, but arose from the fact that the executors derived 
commission in respect of the collection of certain American assets so 
that the remuneration came to them without their volition from a source 
which had nothing to do with English assets at all. Lastly, in Re 
Mulholland*®® it was shown that the relationship of trustee and cestut 
que trust does not affect contracts which sprang into existence before 
the commencement of that relationship. Thus where a person had been 
given a lease by the testator with an option to purchase the freehold, 
the fact that on the testator’s death such person was appointed as a 
trustee under the will did not prevent him from exercising the option. 


Resulting Trusts. 


A resulting trust for the donor will arise where he places property 
in the name of himself and another on joint account, but where he 
intended to benefit that other (for example, in cases where there is a 
presumption of advancement), that other will be entitled to the beneficial 
as well as the legal interest in one moiety and on death will be entitled 
to the whole fund. In the case of Young v. Sealey®4 the question was 
raised as to the position where the disposition was really testamentary. 
In this case the donor, a spinster, had opened an account in the joint 
names of herself and her nephew on the terms that in the event of death 
the balance should be paid to the survivor. The position therefore was 
that the gift would not be effective till death, so that no beneficial 
interest was intended to pass till then. It was held that this constituted 
a good gift notwithstanding that it did not comply with the Wills Act, 
so that the nephew as surviving joint holder was entitled to the balance 
in the joint account. 


Rights of Legatees. 


Re Kellner’s Will5® is an illustration of the principle that the right 
of a residuary legatee is not a right to any specific asset, but merely a 
right to have the estate administered and the balance remaining paid 
to him. 


The Limits of the Injunction. 


In Pedler v. Washband** the plaintiff proceeded for an injunction 
restraining the defendant from trespassing upon the land of the plaintiff. 
It appeared, however, that the plaintiff was not merely suing in respect 
of some alleged act of repeated trespass ; she was out of possession and 
her action was in substance a claim to the possession of land which the 
plaintiff claimed to hold by virtue of a tenancy. Philp J. held that 
where the substance of the claim is ejectment an equity suit claiming 
an injunction against trespass was inappropriate. This had been held 
in New South Wales in Hawdon v. Khan," but it was suggested that 
the enactment of the Judicature Act in Queensland made a difference. 


In any event, there would seem to be strong ground for contending 
on the facts of this case that the defendant’s possession was originally 
lawful and his “ holding over ’”’ therefore was not trespass. 


E.I.S 
52. [1949] 1 All E.R. 442. 
53. [1949] 1 All E.R. 460. 
54. [1949] Ch. 278. 
55. (1949) Ch. 509; see at p. 515. 
56. (1949) St. R. Od. 116. 
57. [1920] 37 N.S.W.W.N. 181. 
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EVIDENCE 


Evidence of Similar Acts in Criminal Cases. 


An important statement of the law governing the admission of 
evidence at a criminal trial to show that the accused person has com- 
mitted other criminal acts similar to those with which he is charged, 
was made by the Judicial Committee in Noor Mohamed v. The King.*® 
In that case the accused (who was a goldsmith and used potassium 
cyanide in the ordinary course of his trade) was charged with the murder 
by potassium cyanide poisoning of a woman who had lived with him 
as his wife, and at his trial evidence was admitted to show that his 
lawful wife had died of potassium cyanide poisoning in similar circum- 
stances two years earlier. The Judicial Committee (coming to a different 
conclusion from that which the Court of Criminal Appeal had reached 
in very similar circumstances in The King v. Armstrong®®) held the 
evidence to be inadmissible and quashed the conviction. It is weil 
accepted that the basic principles to be observed in cases of this kind 
are those stated in Makin v. Attorney-General for N.S.W.®° where Lord 
Herschell L.C. said in effect, firstly, that evidence of similar criminal 
acts is not admissible if it is tendered to show that the accused is a 
person likely from his conduct or character to have committed the 
offence charged, but, secondly, that “the mere fact that the evidence 
adduced tends to show the commission of other crimes does not render 
it inadmissible if it be relevant to an issue before the jury, and it may 
be so relevant if it bears upon the question whether the acts alleged 
to constitute the crime charged in the indictment were designed or 
accidental or to rebut a defence which would otherwise be open to the 
accused.’” The second of these principles had been restated and applied 
with a somewhat remorseless logic by the Court of Criminal Appeal in 
The King v. Sims.®! The view of the Court of Criminal Appeal, expressed 
in that case by Goddard L.C.J., in language perhaps wider than he 
intended, was that all evidence which is logic ally probative is admissible, 
and since a plea of not guilty puts everything in issue in a criminal 
trial, evidence that the accused has committed similar criminal acts is 
admissible if it is in any way relevant to a matter which is technically 
in issue at the trial because of the plea of not guilty, even though as a 
matter of substance and common sense it is clear that the matter is 
not really in dispute at all. For example, such evidence would be 
admissible if it tended to identify the accused as a person present at the 
scene of the crime, although at his trial the accused person expressly 
admitted that he had been present when the crime occurred. 


This approach was rejected and certain of the dicta of Goddard 
L.C.J. were disapproved in Noor Mohamed v. The King, where the 
Judicial Committee emphasised that the general rule excludes evidence 
of prior offences, and that the utmost vigilance should be maintained in 
restricting the number of cases in which a disclosure of the prior offences 
of the accused is allowed. It is suggested that this decision does not 
impair the principle that evidence of this kind is admissible if it is 
relevant in any other way than as showing a propensity of the accused 
to commit crimes of the kind charged. It does, however, decide that 
the relevance must be to something really and not merely technically 
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in issue, t.e., the evidence of the similar acts must tend to prove some- 
thing that. the prosecution must establish having regard not only to 
the plea of not guilty, but also to the defences ac tually relied on by 
the accused. The decision will be welcomed as bringing clarity to one 
aspect of an undoubtedly difficult subject, and as reasserting that one 
of the first interests of justice is that prisoners be tried fairly, and by 
a jury not prejudiced by the knowledge that, whether or not they are 
guilty on this occasion, they have been guilty on others. 


H.T.G. 
PERSONAL PROPERTY 
Past Consideration for Negotiable Instruments. 


Section 32 (1) of the Bills of Exchange Act, 1909-1936 (section 27 (1) 
of the English Act) provides that “valuable consideration for a bill may 
be constituted by (a) any consideration sufficient to support a simple 
contract ; or (6) an antecedent debt or liability.”” The existence of this 
second alternative, which seems opposed to the ordinary rules of the 
common law with regard to consideration, suggests that another common 
law requirement, that consideration must move from the promisee, is 
also inapplicable to the case of negotiable instruments. In the.case of 
bills of exchange it is clear that the requirement does not apply to the 
case of remote parties ; for example, an acceptor is liable to an indorsee, 
although no consideration has moved from the indorsee to the acceptor, 
provided that value has at any time been given for the bill (e.g., by the 
indorsee). A question that appeared open to doubt was whether a bill 
or note was given for value if the alleged consideration had moved from 
a stranger to the instrument, and this question was considered by the 
High Court in Wragge v. Sims Cooper and Co. (Aust.) Pty. Ltd.,®* where 
it was held that a promissory note given to the agent of a vendor in 
respect of outstanding purchase money owing to the vendor by the 
maker of the note was given for good consideration. It is suggested that 
this decision rested on the principle that the agent was entitled to avail 
himself of the consideration previously given by the vendor, because he 
was under a legal duty to the vendor to pay over the amount received 
as soon as the note was paid. In other words, the consideration required 
by section 32 of the Bills of Exchange Act must move either from the 


payee or from a person to whom the payee is accountable for the amount 
of the bill or note. 


In that case the instrument was given by the debtor to a third 
party, but in the recent case of Oliver v. Davis® the Court of Appeal 
had to consider the case of an instrument given by a third party to the 
creditor. The facts were that the plaintiff lent £400 to X. in exchange 
for a post-dated cheque drawn by X., who, when he was unable to 
meet his cheque, persuaded the defendant to draw a cheque for £400 
in favour of the plaintiff. This latter cheque was later stopped by the 
defendant, and in an action on the cheque it was held that there was 
no consideration within the meaning of the above section, so that the 
plaintiff was not entitled to recover. The members of the Court of 
Appeal considered that the words “antecedent debt or liability” refer 
to an antecedent debt or liability of the promisor, 7.e., the drawer of 
the bill or maker of the note, and not of a third party. It was therefore 
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necessary for the plaintiff to show a consideration sufficient to support 
a simple contract under section 32 (1) (a), such as a promise by the 
plaintiff to forbear to sue X., but on this point he failed on the facts. 
In his judgment, Evershed MR. stated that, for the antecedent debt 
or liability of a third party to be relied on to support a bill, there must 
be some relationship between the receipt of the bill and the antecedent 
- debt or liability, and he could not see any distinction between a case 
in which there is a sufficient relationship for this purpose and a case in 
which there is in the ordinary sense consideration passing from the 
payee to the drawer. It is suggested that the effect of these authorities 
is that, so far as immediate parties to a bill or note are concerned, if 
past consideration in the form of an alleged antecedent debt or liability 
is relied on, to constitute value the debt or liability must be one owed 
by the drawer or maker of the instrument, and owed to the payee or 
someone to whom the payee is accountable, 7.e., owed by the promisor 
to the promisee or his principal. 


H.T.G. 


PRIVATE INTERNATIONAL LAW 
Jurisdiction in Nullity. 


The echoes of De Reneville v. De Reneville® are still with us. That 
case in addition to deciding the question of domicil also made it clear 
that mere residence of the petitioner within the jurisdiction was not 
sufficient to give the Court jurisdiction. It expressly left open the point 
whether residence of both parties would be sufficient and also impliedly 
left open the question of the effect of the residence of the respondent 
alone and of the effect of the marriage being cae within the 
jurisdiction. In Lougheed v. Clark® Mi insfield’S .P.J. had carried the 
position one step further by holding that the fact of the celebration of 
the marriage in Queensland, together with the fact of the petitioner 
being resident in Queensland, could not give the Supreme Court of 
Queensland jurisdiction. The decision of Case vy v. Casey®§ in 1949 seems 
to do no more than confirm the decision in Lougheed v. Clark and leave 
other matters still unsettled. In Casey v. Casey the marriage had taken 
place in England and the petitioner was resident there, but the domicil 
of the parties and the residence of the respondent was in Canada. The 
judge came to the conclusion that the marriage by the law of Canada 
was voidable and hence the basis of England being the place of celebration 
even when coupled with the petitioner’s residence was insufficient. This 
case again left open the point as to whether the residence of both parties 
would be sufficient as was asserted in Hutter v. Hutter.6? The vice of 
such a decision as Casey v. Casey appears to be that it creates different 
principles for void and voidable marriages respectively, as there is no 
doubt that in the case of marriages void ab initio celebration of the 
marriage within the jurisdiction is a sufficient basis for jurisdiction. 
This means that it is necessary to refer to the lex domicilit to decide 
whether the marriage is void or voidable. Such an approach seems 
contrary to the spirit of De Reneville v. De Reneville.®8 Such case, it is 
true, did decide that where the basis of jurisdiction was domicil then 
the decision of the question whether the marriage was void or voidable 
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would have a very important effect in deciding what was the domicil. 
It did not, however, suggest in any way that the possible bases of juris- 
diction were different in each case. In fact the implication is to the 
contrary as for all other purposes than the determination of domicil 
void and voidable marriages are treated as resting on the same basis.®® 


Powers of an Executor. 


In the Estate of Goenaga’® is an interesting decision on a branch 
of the law hitherto practically untrod. In that case it was held that 
the lex fort was to be applied to govern the question of the powers of 
an executor when probate of the will was being applied for in the English 
Court and a restriction by the law of the last domicil of the powers of 
an executor to one year was ignored. Such decision does not depend 
on the fact that the will was an English one, but on the general principle 
that matters of administration are governed by the lex: fort. 


Domicil of Choice. 


Brabender v. Brabender™ illustrates that for the purpose of the 
acquisition of a domicil of choice a very short period of residence will 
be enough when there is a clear intention to change the domicil. In 
this case three short periods of residence were held to be enough. 
Donaldson v. Donaldson is a case of a somewhat different type, in 
which it was held that a person could acquire a domicil of choice in a 
country even though only stationed there in the course of his military 
duties, and even though ‘subsequently he changed his mind and settled 
elsewhere. The last decision is open to criticism as emphasizing the 
element of animus almost to the exclusion of the element of factum 
in domicil. 


Proper Law of a Deed. 


It is not often that the question of the proper law of a deed is 
involved, and Lowe J. in Lindsay v. Miller’® referred to the paucity 
of the authority governing such a matter, but finally held that the same 
principles apply as to the determination of the proper law of a contract, 
that is, it is primarily to be gleaned from the intention of the parties 
and, in the absence of such intention, is that .aw with which the contract 
has the most real connection. 


Bailment. 


The House of Lords decisions in Zivnostenska Bank v. Frankman"™* 
and Kahler v. Midland Bank*® appear merely ‘to be applications of the 
principle that a contract of bailment is governed by its proper law. 


E.1.S 


TORT 
Negligence. 


It is an unusual year that does not add new decisions to the already 
formidable list dealing with the tort of negligence in its various applica- 
tions, particularly those relating to the liability for dangerous chattels 
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and the liability of occupiers to persons entering their premises. In this 
respect 1949 was no exception. Besides giving us certain decisions on 
the question as to who are invitees and the measure of liability owed 
by a landlord in respect of dangerous chattels, it has also provided us 
with some searching criticism of the basis of the so-called rule of the 
last clear chance. 


The rule of the last clear chance—does tt exist ? 


Since the English Law Reform (Contributory Negligence) Act of 1945 
it has been variously asserted that the Act has left the neon of the 
last opportunity or the last clear chance intact, that it has abolished it, 
and, thirdly, that it has not affected it because there was no such rule. 
In Davies v. Swan Motor Co.*® this third solution found strong support. 
Into the actual facts of this case it seems unnecessary to enter save to 
say that the doctrine of the last opportunity on the assumption that 
there was such a doctrine was held not to apply on the facts. However, 
both Denning L.J. and Evershed L.J. were of the opinion that the 
doctrine had perished before the passing of the 1945 Act. It had 
“suffered a demise independently altogether of the 1945 Act.’?? 
Evershed L.J. regarded the test as being simply who caused the accident. 
He explained Davies v. Mann*® as being based not on the rule of last 
opportunity, but on the fact that the negligence of the plaintiff had 
ceased to be an operating factor in the march of events. In the judge’s 
felicitous phrase, he was functus officio. Denning L.J. also regarded 
the doctrine as having been supcrseded by the simple test, viz., what 
was the cause of the damage. The doctrine of “last opportunity” was 
in his view not a principle of law, but a test of causation and a fallacious 
test at that. The opinions expressed in this case gave rise to a con- 
troversy in the pages of the Law Quarterly Review. G9 Although much 
of the matter having reference to the interpretation of the 1945 Act 
is not of direct interest to countries which have not adopted it, there 
is a wealth of analysis of the basis of the so-called last opportunity rule. 
The ever-widening class—Invttees. 

Two decisions during the year bear witness to the modern tendency 
to broaden the scope of the class of invitees. In Jennings v. Cole®® a 
man who was in the defendant’s house at the latter’s request to look 
after his bed-ridden wife whilst he (defendant) was at work was held 
to be an invitee of the defendant in view of the fact that the latter had 
a material interest in his presence. In Stowell v. Railway Executive® 
a man who had gone on to the defendant’s railway station to meet his 
daughter, a passenger arriving by the train, was held to be an invitee 
of the defendant, so that the latter was held liable for injuries sustained 
when he slipped on an oily patch on the platform. Whilst the decision 
in the first case appears to be beyond cavil the reasoning in the second 
decision that as a person meeting a train would normally assist the 
alighting passenger with his luggage, the railway authority would have 
the necessary interest in his presence on the platform because of the 
assistance given in clearing the platform seems very attenuated reasoning. 
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The duty of the invitor is only to guard against “unusual danger.” 
The meaning of this phrase has received very little judicial attention. 
Certain remarks on this subject in Horton v. London Graving Dock* 
are therefore rather interesting. Lynskey J. in the Court below had 
regarded “unusual danger” as danger unusual from the point of view 
of the particular invitee, that is, it must be from his point of view 
unexpected in the particular circumstances in which he is availing himself 
of the invitation. The Court of Appeal reversed Lynskey J. on the 
point as to whether the danger was usual and introduced a more objective 
test, viz., that an unusual danger was one which would not normally be 
expected. Hence a person’s knowledge of the danger before the accident 
did not prevent such danger from being unusual. 


Dangerous Chattels—The landlord’s position. 


Probably the most contentious decision of the year occurs in con- 
nection with the liability of the landlord in respect of dangerous things 
on the property to persons on the property with the consent of the 
tenant—a very windswept province of the law of tort. This is the 
decision in Ball v. London County Council.8% Under the impetus of 
the decision in Cavalier v. Pope®4 the Courts were driven to the conclusion 
that a landlord (or a vendor of land) owed no duty to persons who were 
on the property with the consent of the tenant (or purchaser) in respect 
of the dangerous condition of the premises unless he was in actual 
occupation. When the question arose as to liability in respect to such 
things as gas geysers the first inclination of the Courts was to answer 
by a reference to the law of fixtures,®® that is, if the installation was 
part of the realty then there was no remedy ; if it was not, then there 
might be a remedy under the rule in Donoghue v. Stevenson. 86 However, 
subsequent cases appear to discard this approach and the Courts seem 
to have refused a remedy either on the broad ground that the landlord 
not in occupation is never liable for the dangerous condition of the 
property, no matter whether the article that causes the injury is realty 
or personalty,§? or alternatively on the ground that in the case of the 
landlord or vendor of property there is always the possibility of inter- 
mediate examination.’ The decision in Ball’s Case breaks new ground 
in that the offending article, in this case a boiler, was installed by the 
landlord after the tenant was in occupation, and this fact enabled 
Stable J. to distinguish the line of cases above referred to and to hold 
that he could consider the case on the same basis as if the installation 
had been made by a third person. He found the installation had been 
negligently made and held the landlord liable. The Court of Appeal 
were in agreement with him on the exclusion of the Cavalier v. Pope 
principle, but they held on the authority of the older case of Malone v. 
Laskey®® that in such circumstances there was no liability unless the 
thing was noxious and dangerous. They held that the boiler was not 
a thing intrinsically dangerous and hence there was no liability. It is 
eminently arguable, however, that the decision in Donoghue v. Stevenson,®° 
which recognised the existence under certain circumstances of a liability 
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even where the chattel was not dangerous per se, has removed the basis 
of the decision in Malone v. Laskey, which is stated to be ‘‘no rights 
can be acquired under a contract except by parties to the contract.” 


The two cases of Yachuk v. Blais*®? and Philco Radio v. Spurling 
illustrate the strictness of the liability where the chattel is one dangerous 
per se and the difficulty of establishing a novus, actus. In the first case 
the defendants were held liable for the act of their employee in handing 
gasoline to a child even though the child gave a plausible excuse for 
receiving it. In the latter case the fact that a fire was caused owing 
to the employee of the plaintiffs intentionally applying her lighted 
cigarette to celluloid scrap with a view to creating a small bonfire for 
her amusement and under the impression that it was ordinary waste 
material, was held insufficient to relieve the defendants in view of their 
action in sending such highly inflammable material unlabelled. 


Nutsance and the Cricket Ball. 


The law of nuisance owes something to the judgment of Oliver J. 
in Stone v. Bolton.** In that case the plaintiff standing in the highway 
had the misfortune to be struck by a cricket ball which had just been 
hit out of the ground as the result of a perfect drive by the batsman. 
The club was sued in nuisance and negligence. Oliver J. found that 
there was no evidence of negligence, and so far as the case based on 
alleged nuisance was concerned stated that nuisance could not be based 
on an isolated occurrence ; it demanded the presence of a “‘state of things.”’ 
Such a “‘state of things” was found in the case instanced by the judge 
where by reason of the tee being too close to a highway golfers continually 
sliced the ball on to the road.*5 


The Court of Appeal,®* whilst allowing the appeal on the ground 
that the club had been negligent, approved the remarks of Oliver J. 
on the nuisance aspect. The decision that the club had been guilty of 
negligence in not providing against the possibility of such occurrences, 
whilst somewhat startling, especially to cricket clubs, appears to rest 
merely on questions of fact. The only point of law raised was that 
involved in the view of Jenkins L.J. (unsupported by the other judges) 
that the fact of a cricket ball striking a member of the public on a 
highway raised a case of res ipsa loquitur. 

Novus Actus—Intentional act of third party. 

In Davies v. Liverpool Corporation®’ the plaintiff was injured when 
a tram car belonging to the corporation started off before she had time 
to get on. The defendant corporation were held liable in spite of the 
fact that in the improper absence of the conductor from the platform 


an unauthorised person had given the bell signal to the driver to start. 


Also relevant to this matter is Philco Radio Corporation v. Spurling 
(already discussed). 


Fraudulent Inducement to marry. 


We must conclude with a mention of two cases on the intentional 
torts. In Smythe v. Reardon®® Stanley J. had to deal with a novel 
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application of the action for the tort of deceit. The plaintiff alleged 
that on the faith of the defendant’s false and fraudulent representation 
that he was a single man and free to marry she had gone through the 
form of marriage with the defendant. She claimed general damages as 
well as certain expenses incurred. Stanley J., whilst holding that the 
circumstances gave rise, to a cause of action in deceit, decided he could 
not grant general damages or exemplary damages. This appears to 
derive support from certain authorities bearing on the more orthodox 
type of misrepresentation case.%® 


E.ES. 


APPEALS FROM A JUDGE WITHOUT A JURY: SOME NOTES 


In Queensland appeals from a Magistrate are by way of re-hearing 
(Rule 183 of The Magistrates’ Court Rules), as are also appeals to the 
Full Court from judgments or orders of Judges (R.S.C. O.70 r. 1). Such 
re-hearing is a matter of justice and judicial oblig zation (Hontestroom v. 
Sagaporack, [1927] A.C. 40). However, it is very clear that the appellate 
court should attach considerable weight to the opinion of the Judge who 
saw the witnesses and heard their evidence and consequently where 
oral evidence has been heard on both sides the appellate court is very 
reluctant to reverse the Judge’s findings. 


The object of the writer is to show, however, that the degree to 
which the court of appeal will interfere does vary according to both 
the type of case and the type of evidence. 


(1). Consistortal cases. 


In Watt v. Thomas, [1947] A.C. 484, Lord Thankerton said (at 
p. 488) : 


“It is obvious that the value and importance of having seen and 
heard the witnesses will vary according to the class of case and, it may 
be, the individual case in question. It will hardly be disputed that 
consistorial cases form a class in which it is generally most important 
to see and hear the witnesses, and particularly the spouses themselves, 
and, further, within that class, cases of alleged cruelty will afford an 
even stronger example of such an advantage . . . and the interaction 
between the spouses in their daily life cannot be adequately judged 
except by seeing and hearing them in the witness box.” 


In consistorial cases, then, the appellate Court is most reluctant to 
interfere with the trial Judge’s findings. 
(2). Collision Cases. 


In this class of case the findings of the trial Judge may be falsified 
by some objective fact in relation to the collision itself. The principles 
are clearly stated by Lord Goddard C.J. in Lofthouse v. Leicester Corpora- 
tion, (1948) 64 T.L.R. 604,—before the Court of Appeal : 


” In these running-down cases . . . the Court ought not to 
interfere . . . unless it can be shown clearly that (the Judge) did not 


take all the circumstances and evidence into account, or that he has 
misapprehended certain of the evidence or that he has drawn an inference 
which there is no evidence to support. I have known cases where this 
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Court has interfered because it has thought that the Judge who tried the 
case has decided how the accident happened not on the evidence given, 
but on how he thought that the accident probably happened.” 


(3). Admiralty Cases. 


This is a class of case which is similar to the ordinary collision case. 
The Judge, in these cases, is expected to appreciate the untrustworthiness 
of evidence that runs counter to the Preliminary Act in an important 
particular—see Hontestroom v. Sagaporack (supra). In that case Lord 
Sumner said (at p. 45): 





“Tf you come finally upon a manoeuvre of the ‘ Sagaporack’ which 
is requisite to save the ‘ Hontestroom’ from blame but is not to be 
found in the Preliminary Act, I can well understand that you would 
cry : ‘What need have we of further testimony ? Let there be judgment 
for the defendant.’ ”’ 


Further, as to tests of the credibility of a nautical tale ‘‘calculations 
are invaluable, but they cannot be infallible.” (Hontestroom v. 
Sagaporack (supra), at p. 49). 


(4). Cases based solely on Credibility of Witnesses. 


Where the question is one of credibility, where either story told 
in the witness box may be true, the Court is reluctant to interfere unless 
the Judge is clearly in error (Powell v. Streatham Manor Nursing Home, 
[1935] A.C. 264). However, if the reasons given by the trial Judge are 
not satisfactory the matter will then become at large for the appellate 
court (Watt v. Thomas (supra), at p. 488). Further, it is an important 
factor if counsel can point to a crucial error in the Judge’s inferences 
(per Scott L.J. in Joseph Eva Ltd. v. Reeves, (1938) 2 All E.R. 115, at 
p. 121). Again, even though the trial Judge accepts a man as a truthful 
witness, such witness may have reconstructed the incident and “‘it is 
right therefore to test it in the light of the probabilities and the known 
facts of the case.”” (Grant v. Sun Shipping Co. Ltd., [1948) A.C. 549, at 
p. 565, per Lord Du Pareq). In this regard it is important to remember 
the rule that a witness who has deposed to a state of facts reconcilable 
with the facts of the case is not to be disbelieved where he has not been 
cross-examined on the particular point. This principle is stated by 
Lord Herschell L.C. in Browne v. Dunn, (1893) 6 R. 67, at p. 70, who 
regards it as ‘‘absolutely essential to the proper conduct of a cause.”’ 


However, it must be clear that the trial Judge’s decision is one 
based on the veracity of the witnesses. ‘‘It not infrequently happens 
that a preference for A’s evidence over the contrasted evidence of B 
is due to inferences from other conclusions reached in the Judge’s mind 
rather than from an unfavourable view of B’s veracity as such. In 
such cases it is legitimate for an appellate tribunal to examine the 
grounds of those other conclusions and the inferences drawn from them, 
if the materials admit of this ; and, if the appellate tribunal is convinced 
that these inferences are erroneous, and that the rejection of B’s evidence 
was due to the error, it will be justified in taking a different view of the 
value of B’s evidence ” (per Viscount Simon in Watt v. Thomas (supra), 
at pp. 486-487). The importance of documentary or other real evidence 
as a yard-stick in cases of conflicting testimony is too well known to 
be re-stated here. 


W. B. CAMPBELL 


BOOK REVIEWS 


The Oueensland Solicitor’s Manual. -By William Kennedy Abbott Allen, 
B.A., Barrister-at-law. (Butterworth & Co. (Australia) Ltd., for 
the Queensland Law Society Incorporated. 1950. xix and 247 pp. 
£2/7/6). 


The steadily increasing regulation of social activities extends to the 
professions as well as to other occupations, but professional men who 
dislike socialism no doubt take some comfort from the fact that in their 
case social control for the most part takes the form of self regulation 
rather than direct governmental control. The extent to which the 
Queensland Government is prepared to confer on professional bodies, legal 
and otherwise, who can be trusted to recognise the public interest, the 
duty and privilege of exercising the discipline deemed necessary, is indeed 
quite striking when one reflects on the matter. Lawyers, of course, even 
in the days when the policy of individualism prevailed in most occupa- 
tions, were accustomed to discipline, which was exercised by the Courts. 
Now, for the most part this discipline is exercised in relation to solicitors 
by a domestic tribunal. At the same time there seems to be an increased 
sense of the need for maintaining professional standards of conduct, 
evidenced for example by the recent inclusion of the subject Legal Ethics 
in the examinations for admission as barrister or solicitor. Whether this 
is due to a decline in professional standards, or to a livelier sense of their 
importance and a desire to raise them, is a matter which the rising 
generation might dispute with those who praise time past ; but the fact 
remains that professional conduct and self-government are matters of 
very general interest and concern. And so this year for the first time 
in Queensland there is published an annotated collection of the statutes, 
rules, and regulations governing the solicitors’ branch of the profession, 
in which may be found all the legislative provision and much of the 
other law and custom concerning the qualification and conduct of 
solicitors in the practice of their profession. 

The work is done by Mr. Kennedy Allen with the thoroughness we 
have learned to expect from him in this type of work. His book is not 
intended to be an exhaustive treatise on the law relating to solicitors in 
Queensland. He is concerned mainly with the Queensland Law Society 
Acts, the elaborate set of Rules made and recently, revised by the 
Society under power conferred by the Act, and the Rules relating to 
the Admission of Solicitors. The two sets of Rules are annotated for 
the first time, and the Act is dealt with much more exhaustively than 
in the current edition of the Public Acts. For annotations to the other 
legislation reprinted the reader is referred to the Public Acts, and the 
general law relating to solicitors must still be found in standard text- 
books. Mr. Allen says that his work is intended as a selective local 
supplement to standard English treatises such as Cordery on Solicitors. 
One section of the book that will be welcomed is the collection of rulings 
made by the Law Society Council, now for the first tim made generally 
accessible. 

Most of the provisions of the Law Society Acts require little or no 
explanation, but some of them in effect incorporated a large body of 
previous case law or called for elaboration by judicial decision in the 
future. As to these, Mr. Allen seems to have collected all the relevant 
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cases, and has included them in a detailed exposition of the law so far 
as it is now settled. For example, the Statutory C ommittee of the Law 
Society Council is given authority to deal with cases of “ malpractice, 
professional misconduct, or unprofessional conduct.’ These terms are 


not defined, but “ professional misconduct ’’ and “ unprofessional 
conduct” have been — judicial interpretation, and the subject is fully 
discussed by Mr. Allen in his annotations. As to ‘“ malpractice” the 


writer ventures to neat with Mr. Allen, who, following an American 
work, defines it as evil practice in a professional capacity and the resort 
to methods and practices unsanctioned and prohibited by law. If the 
latter part of the definition is intended to refer to illegal practices in 
relation to professional activities it is submitted that it is too narrow. 
The term, it is suggested, extends to some types of conduct, which, 
although not related to professional activities, show that a person is 
unfit to practise as a solicitor, 7.e., to conduct on account of which the 
Court would refuse admission or would strike off the Roll. In 37 Queens- 
land Law Reporter, p. 536, a case is reported in which a solicitor who 
was for the time being in non-legal government employment, and who 
was convicted of attempting to obtain a bribe, was struck off the Roll 
by the Statutory Committee on a charge of malpractice or professional 
misconduct. This case must have been treated as one of malpractice, 
and, is submitted, correctly so. 

Although the Statutory Committee is given power to strike a solicitor 
off the Roll or to impose penalties for misconduct, the Law Society Act 
preserves to the Court its disciplinary jurisdiction previously exercised, 
though the Court may transmit any charges to the Council of the Law 
Society for reference to the Statutory Committee. Mr. Allen deals in 
detail with this jurisdiction of the Court. A question arises, however, as 
to what cases should be dealt with by the Court and what cases should 
be taken directly to the Society or referred to it by the Court. In 
Myers v. Elman ({1940) A.C. 282 at p. 318) Lord Wright doubted whether 
the Court would now entertain an application to strike a solicitor off the 
Roll or.suspend him. As to defaults calling only for a penalty, a distinc- 
tion might perhaps be drawn between misconduct which is primarily a 
breach of the duty to the Court and that which is a breach of the duty 
to the client, the public, or the profession. But probably the Court 
would act only in cases of misconduct in the course of legal proceedings, 
though in this case it might even, it is suggested, exercise the power to 
suspend or strike off. Where the most appropriate penalty is an order 
that the solicitor pay the costs of an injured party, of course the Court 
is the proper tribunal. 


Some discussion of this matter would have been useful; and it 
would not have been out of place also, it is suggested, to complete the 
survey of professional misconduct by noting the main principles and 
cases concerning the solicitor’s duty to the Court, on which Myers v. 
Elman (supra) is now the leading authority. 


Mr. Allen, like most practitioners who write text-books, and who 
have been disciplined by experience to display caution in the absence of 
authority, does not venture to expound the implications of some recent 
legislation, e.g., the provisions that a barrister may not practise as a 
solicitor or a solicitor as a barrister, and that a person may not act or 
practise as a solicitor or conveyancer without a practising certificate. 
For the same reason, the Law Society Rules have not been annotated 
to any great extent. The law governing the profession created by this 
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recent legislation is thus not fully worked out and probably will not be 
for some time to come. However, unsettled questions have been men- 
tioned here not so much by way of criticism of Mr. Allen’s work as to 
draw attention to their existence. Within the limits he set himself, 
Mr. Allen has done his work very thoroughly. Those limits might perhaps 
have been set a little wider, but speculative discussion of questions on 
which authority is lacking would probably not have been welcomed by 
the practical lawyers to whom the work is addressed. To these the work 
should prove most useful, and every solicitor should buy a copy. 


W. N. HARRISON 


The Law and Procedure at Meetings. By P. E. josxr, K.C., M.A., 
LL.M. (The Law Book Company of Australasia Pty. Ltd. Second 
Edition, 1949. xix and 190 pp. 126). 


The second edition of Mr. Joske’s useful guide to the conduct of 
meetings adds recent decisions and legislation to the material contained 
in the first edition published in 1938. A review of a second edition 
normally calls for comment only on the improvements and additions to 
the original work ; but as this Journal was not in existence in 1938 a 
more general review is perhaps justified here, though it will be contined 
to the general section of the book. 

The work is in two parts, one dealing with meetings in general, the 
other, forming more than half the book, dealing with meetings of com- 
panies. Both parts, being written by a lawyer, speak with more authority 
than similar me written by a layman, and include information which, 
although of general concern, only a lawyer could provide. Illustrations 
of this are the early sections on the right of public meeting, police powers, 
unlawful meetings, and defamatory statements at meetings. There are 
also many questions regularly arising in the conduct of meetings as to 
which even experienced committeemen are left in doubt because of their 
lack of training in general legal principle ; but a lawyer can inform them 
definitely, for example, that where a quorum is required, all acts in the 
absence of a quorum are invalid, whether or not attention has been 
drawn to the insufficient numbers present, that committees cannot 
delegate their powers, or co-opt other members unless authorised to do 
so, or, 1f no quorum is fixed, act in the absence of any member from its 
meeting. But although the book would lose some of its usefulness if 
expanded to ordinary legal size, it would, it is suggested, have been 
possible to give a further explanation of the reasons behind such rules 
as these, thereby assisting the intelligent layman to a correct judgment 
in matters not completely covered by the book. 


The same brevity, it is suggested, also leads to an undue absoluteness 
of statement in a number of cases. Many of the customary rules of 
debate set forth here, although necessary or convenient for large meetings, 
are not necessarily appropriate to relatively small committees meeting 
regularly, which often can arrive at better results by informal discussion ; 
and even in larger meetings a relaxation of recognised rules may often 
be convenient. The fundamental object of a meeting is to ascertain, 
after due consideration, the sense of the meeting as to the matters 
submitted to it. The function of the chairman is to see that this object 
is attained, and, according to varying circumstances, to regulate the 
procedure of the meeting accordingly. In some circumstances the object 
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will be frustrated if, for example, a member is not allowed to speak 
more than once, or if rigid rules as to motions and amendments are 
applied. A chairman can always insist on observance of the rules of 
debate which experience has shown conduce to efficiency in large meet- 
ings, but if he thinks a relaxation is desirable he may relax them, 
provided no confusion results, and need not be abashed or give way if 
some pedantic expert raises a point of order. Some discussion of this 
matter would have been helpful to chairmen of limited experience, who 
might otherwise think that they were not acting properly unless they 
sternly insisted on the rules of debate. It is not always realised by 
laymen that, unless prescribed by an appropriate authority, these rules 
are not binding laws, but only customary rules of convenience. There- 
fore if a chairman is experienced, and possesses the confidence of the 
meeting, he can exercise a wide discretion as to the means best adapted 
to attaining the object of the meeting. If, on the other hand, he feels 
that he should be careful to avoid giving ground for criticism, he should 
adhere to the recognised rules of debate or obtain the unanimous consent 
of the meeting to any departure from them. 

The author’s familiarity with legal decisions also enables him to 
lay down rules in a variety of cases which other books on this subject 
by non-legal authors necessarily fail to deal with. The danger here is 
that the lay reader, unless warned more frequently than he is in this 
book, may give partic ular decisions too wide an application. Indeed the 
author himself at times appears to do the same thing. Thus the state- 
ment on p. 22 that an advertisement in the press is sufficient notice of a 
meeting unless there is express provision for another form of notice 
would seem to be too general. No doubt, as in the case relied upon, 
such a notice would be adequate when not all those entitled to attend 
are known and notice by letter is not specifically required ; but where 
the secretary has the names of all members, advertisement in the press 
would seem to be far too imperfect a method of notifying those who 
have a right to attend. In a number of cases, however, although the 
statement made is possibly open to the criticism that the rule stated 
does not necessarily apply to all cases, adherence to the rule would be 
the safer course. 

3ut the exercise here of the reviewer’s privilege to air his own 
opinions is not intended to depreciate the value of Mr. Joske’s work, 
which is packed with useful information, clearly and authoritatively 
stated. The general part should be taken as a guide, however, rather 
for those meetings, especially public meetings and statutory meetings, 
in which strict formalities should be observed, than for those innumerable 
committee meetings or other small meetings in which formalities are 
not in practice strictly observed and would indeed hamper discussion. 


W. N. HARRISON 


For the Defence. By L. P. STRYKER (Staples Press. 1949. xi and 
624 pp. £1/12,9). (A life of Thomas Erskine). 


At the close of the eighteenth century, England was playing with 
‘an all star cast.’ It was the day of Doctor Johnson, Burke, Pitt, 
Nelson and Wellington, not to mention mere actors like Sheridan and 
the fabulous Mrs. Siddons. It was an era of great men, the age that 
bred Napoleon for protagonist. So, on Pitt’s death, it seemed a natural 
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step to form a “ Ministry of All the Talents,’’ one that history would 
never see repeated. It is with the Chancellor of that Ministry that we 
are concerned, the greatest English advocate of that or any day —Thomas 
Lord Erskine, who, like Boswell, had come down poor from Scotland. 


The future Prince Regent, at this stage of his career still ‘‘ The First 
Gentleman,’ had a swashbuckling team of followers led by the liberal 
minded Fox. This team included Erskine. Following a short career in 
the Navy, as a struggling junior counsel he won fame overnight by 
fearlessly attacking the Government administrators defrauding Naval 
veterans. These men in high places had indicted Erskine’s client follow- 
ing his attempt to expose them. The case was before the great Lord 
Mansfield, and, at the end, successful and heroic, young Erskine accepted 


twenty of the briefs pressed on him from all sides. He was a success. 
But, his own words indicate, he had begun the traditional way. When 
asked, ‘“‘ How did you do it, Erskine ?”’ his answer was, “I thought I 


heard my little children plucking at my robe and crving out to me, 
‘ Now, Father, is the time to get us bread.’ 


The times demanded a fearless advocate. Revolution had broken 
out in France, and England, with similarly appalling conditions, was 
terrified of violence. Pitt, forgetting his youth, had hardened into 
reactionary stern methods. Prepared to institute a pogrom, he began 
a series of State prosecutions for treason. As a prelude, Thomas Paine, 
author of ‘“ The Rights of Man,” was indicted for seditious libel. He 
chose Erskine to defend him. But a “ special jury ’’ of warm hearted 
conservatives, hand-picked, found Paine guilty ; at the same time as 
the crowded streets cheered Erskine in defeat emerging from the Court 
of King’s Bench. The English reign of terror had begun. Erskine was 
forced to resign as Attorney-General to the Prince of Wales. 

Unlike Burke, whom age frightened from ideals, Erskine never lost 
the gift of spiritual youth. Only such a man, liberal yet not extreme, 
could save his country from a bloodbath in the vear 1794. It has been 
said by Roscoe, ‘“‘ In every case he proposed a great and leading principle, 
to which all his efforts were referable and subsidiary, which ran through 
the whole of his address, arranging, governing, and elucidating every’ 
portion.’” Such a man was compelled by fervour as by logic. To him 
there was a spirit in the letter of the laws. So, at the trial of Hadfield, 
who had shot at George III and missed him, Erskine raised the then 
unusual defence of insanity. The Crown argued upon the archaic 
principle that a man’s only defence was to plead a total lack of reason 
reducing him to the level of a wild beast. It was Erskine, carefully 
reviewing the authorities, and with an understanding of the human 
element involved rather than by any theory of abstract law, who 
demonstrated for the first time what has developed into our modern 
doctrine on the subject. He did this by showing the reason underlying 
the law. So, he could persuade both juries and judges to accept a just 
answer in the particular case rather than a mere authority, and reform 
the law by correctly expounding its principle. 

Erskine’s story illustrates the seldom admitted reality, that law is 
not a mathematical result but depends on several incommensurable 
factors. The circumstances of the times, the personality of the advocates, 
the character of the judge all contribute to produce out of a passionate 
conflict of ideas a climax or decision. Law is more like to drama, and 
its advocates to actors than we realise. Both play to an audience, and 
it is public opinion in either case that consciously or unconsciously 
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arbitrates. Law is of necessity bound up with history and changing 
ideas. If we would understand it trulv, we must not divorce it from 
the circumstances in which it was pronounced. 


So, it would be an advantage in our English law, where precedents 
are so readily available, to have as well in each case a knowledge of the 
background, the advocates, and the judge. There is, unfortunately, no 
such comprehensive and accessible survey in these terms to form a 
companion to the reports. But in this life of Erskine there is presented 
a panorama of one most important period. We find the cases are 
pulsating human dramas, and the judges very much men, while the 
background is a public mood lending significance to the pronouncement 
of law in each case. The personality and character of all, and especially 
of the counsel in the struggle, influence the decided result. 


One might mention in this regard how important to each generation 
are the opinions and anecdotes concerning the judges which are current 
amongst the older members of the profession. They remember the men 
who delivered the judgments, and often their comments on the man 
assist in discovering the relative worth of his opinions. For the law is 
hardly to be taken as an absolute expression of the mind of God, but 
rather the opinion of man in men’s affairs, of necessity mortal. Justice 
is of necessity human ; and it is a fine line where judicial opinion ends 
and prejudice begins to influence the result. No man can draw this 
line in the abstract. So, our English method to avoid disaster has 
always been to choose the judge of independent mind, and then to keep 
him so, beyond reach of reward or punishment or party influence. Thus, 
Erskine, a brilliant Common Lawyer, could be raised to the post of 
Chancellor with but little knowledge of the Chancery law or practice. 
Yet, such was his integrity that no decisiou he gave there was overruled. 
The author of this life says : 

‘First of all he possessed those prime pre-requisites for a good 
judge—-firmness, courtesy, fairness, patience and good nature. 
Nowhere on earth are these qualities more valuable than in the 
administration of justice. A wise man was once asked to state 
what kind of person is best fitted for judicial office. He answered : 
“Let him be a gentleman ; and if he knows a little law, so much 
the better.’ ” 

Erskine’s most painful duty as Lord Chancellor was to preside in 
the House of Lords at the trial of the First Gentleman’s wife, Queen 
Caroline, for alleged adultery. The family life of the fat licentious 
monarch had been a pathetic persecution of this kindly German wife 
whom he despised. The account of his efforts to convict her of adultery 
while travelling in Italy is a grim one. As it unfolds, we are forced 
to realise the political ramifications of a State Trial, the currents of 
intrigue and influence that must underlie the collection of evidence and 
presentation of such a case. Yet, Erskine here maintained the indepen- 
dence of his profession, to avert a disgrace which might have spoiled the 
reputation of modern English justice. 

This book is a correlative to our present popular historical juris- 
prudence. Here we find the Courts in action, a picture of the law being 
made, in another period but not so far removed as to lose our interest. 
It might be sub-titled ‘‘ Law and the times which produce it.’’ The law 
is seen to be a live, dramatic thing—full of colour. passion and sure 
thinking in a maze of circumstances. Here is the advocate at work, 
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inspiring juries, captivating judges, and, throughout, a part of his age 
and aiding its historical transition. Advoc acy is the artistic part of 
law, in which the bones of abstract principle take on the flesh and tints 
of actual life. In this book we see the cases through a counsel’s eyes, 
rather than as the reported judgments give them, through the judge’s 
passionless words. This is law come alive, like a volume of Shakespeare 
or Dickens. Only an American could have stepped so splendidly out of 
the tradition of legal biographies to give us a whole world of exciting 
action, a vision of history and the law grouped round the very human, 
very poetical, shining figure of a man. 
For which, I would add—Thank you, Mr. Stryker ! 


FRANK CONNOLLY 


Law and Conduct of the Legal Profession in Queensland. By W. N. 
Harrison, B.A., LL.M. (The Committee of the Supreme Court 
Library, Brisbane. 1948. viii and 80 pp. 12,6). 

Law and Conduct of the Legal Profession in New South Wales. By 
R. CLivE TEECE, K.C., M.A., LL.B., and W. N. Harrison, B.A., 
LL.M. (The Law Book Company of Australasia Pty. Ltd. 1949. 
vill and 103 pp. 15.-). 

Law and Conduct of the Legal Profession in Queensland was designed 
to provide, particularly for law students, some general information as 
to the history of the legal profession in England and Queensland and as 
to the rules of professional conduct and etiquette observed by 
practitioners. Law and Conduct of the Legal Profession in New South 
Wales is an adaption of the former work, but the comparative 
insignificance of most of the alterations, apart from those relating to 
the statute law governing the profession, reveals that the rules of pro- 
fessional conduct and etiquette in New South Wales are substantially 
the same as those applying in Queensland. For this reason not only do 
the two books follow the same scheme, but they have the greater part 
of their material in common. The later book has afforded the authors 
an opportunity to revise the text of the earlier and some passages have 
been rewritten or expanded, and some reference to additional authorities 
has been made in the later work. 

Laymen are apt to criticise the legal profession on the ground that 
its standards of ethical conduct differ from the ordinary standards of 
moral behaviour. This criticism is, of course, ill founded, but what 
gives rise to it is the fact that laymen are not aware of the principles 
on which the rules of conduct in the legal profession depend, so that the 
rules to them appear irrational and incomprehensible. The truth is that 
mere goodwill and honesty will not always be a sufficient guide to the 
conduct of a lawyer, not because there is anything inherently obscure 
or peculiar in the code of professional behaviour, but because some of 
the rules in that code are based on reasons which, without experience 
or instruction, a man of goodwill and honesty may fail to perceive. 
Hence arises not only the layman’s misunderstanding of the lawyer’s 
ethical position, but also the fact that many lawyers themselves are 
guilty of conduct that is improper or a breach of etiquette simply through 
ignorance—perhaps the most serious infringements of the professional 
code cannot occur through ignorance, but those that can are unfortunate 
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enough. In matters of this kind experience is perhaps the best teacher, 
but lawyers when they first start to practice in their profession obviously 
cannot be expected to have that experience. The value of a good book 
of instruction in these circumstances is obvious. 


The books under review have three main subjects. First they 
contain a brief account of the origins of the various branches of the 
legal profession in England, and of the beginnings of the profession in 
New South Wales and Queensland. Next, they deal with the present 
law in relation to the division and organisation of the profession and 
the right to practice. Finally, and this is the most valuable portion of 
each work, they discuss the character of the legal profession and the 
rules that govern the conduct of members of it. The authors consider 
these rules as resulting from the duties which lawyers owe by virtue of 
their profession, so that in general questions of ethical difficulty arise 
where there is an apparent conflict between some of these duties. On 
the one hand, it is the lawyer’s duty to do all that he properly may to 
win his client’s case, but on the other he owes a duty to observe and 
maintain the law, a duty to assist the Court in the administration of 
justice, and a duty to abstain from using unfair methods against his 
adversary. The authors discuss the nature of these duties and the rules 
to which they give rise. This method of treatment has resulted in a very 
lucid exposition of the main rules of professional conduct and etiquette, 
that never loses sight of the principle among the details, and never fails 
to make clear the reason for a rule where this might not be immediately 
apparent. To law students and newly admitted barristers and solicitors, 
these works will be of the greatest assistance, and many other 
practitioners, not so newly admitted, will admit to gaining a clearer 
understanding of the rules of professional conduct from a perusal of 
one of these books. 

Neither book is put forward as a work of reference in which complete 
information on matters of professional conduct may be sought. Queens- 
land (and doubtless New South Wales) lawyers would welcome such a 
work, difficult as it might be to compile. Although our professional 
practices are based on an English model, it cannot be denied that local 
conditions have caused a number of important deviations in Australia 
from the English rules. One example that comes readily to mind is 
the rule that, in England, requires a brief to be marked before Smee 
appears in Court. This rule is applied to Queensland by the General 
Rules of the Bar Association of Queensland, but in practice, in the great 
majority of cases, the rule is not observed, and there is considerable 
diversity of opinion as to what rule should prevail in relation to this 
matter. Again, the English rule that witnesses should be interviewed 
separately by counsel is not in practice observed in Queensland. In 
relation to conduct by solicitors there is an amount of statutory regula- 
tion, and rulings of the Queensland Law Society exist on a number of 
matters (these are now readily available in Mr. Kennedy Allen’s Solicitors 
Manual reviewed infra) but these Acts and rulings cover only a small 
area of the whole field, and, so far as the bar is concerned, the General 
Rules of the Bar Association deal only with a very few matters of pro- 
fessional conduct. The Queensland practitioner has not any set of 
rules, and no text book, to which to turn for guidance as to what are 
the instances in which the English rules of conduct do not apply, and 
what rules do apply in such cases. A comprehensive text book to deal 
with this subject would be most useful, and perhaps Professor Harrison 
will some day find time to attempt the task of writing it. 
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The author of such a book would need to be prepared to enter the 
stormy seas of controversy, for it would indeed be difficult to attempt 
to deal exhaustively with such a topic without causing some disagreement. 
Thus there are statements in the works under review with which not all 
will agree—for example, that the amount of general damages claimed 
should not be mentioned to the jury, or that it is only a “ supposed 
rule’ that counsel may not mention the penalty in addressing the jury 
in a criminal case, or the remarks relating to the two-thirds rule in regard 
to junior counsel’s fees. Such disputable passages are inevitable, par- 
ticularly in a work that breaks new ground, as these works do for 
Queensland and New South Wales. 

The only regret one has is that the works do not contain a more 
comprehensive citation of authorities, but that, as has been shown, 
results not from any defect in their execution, but from the limits which 
the authors have set to them. One hopes that the authors may later 
enlarge those limits. Within them, however, they have produced books 
that will provide an excellent introduction to legal ethics for students, 
who will welcome them for their clarity and ease of style. 


H. T. GIBBS 


The Law of Life Assurance in Australia. By P. C. Wickens, M.A., 
LL.M., F.1.A. (The Law Book Co. of Australasia Pty. Ltd. 1948. 
xii and 258 pp. £115 -). 


The Law and Principles of Insurance in Australia. By P. E. JosKe, 
K.C., M.A., LL.M. (The Law Book Co. of Australasia Pty. Ltd., 
Second Edition. 1948. xx and 334 pp. £2.) 


The activities of insurance companies play a most important part 
in the financial life of Australia, and contracts of insurance directly and 
indirectly affect almost every business and every family. Questions of 
insurance law are therefore commonly met by lawyers in matters in 
which the contract of insurance itself is not the subject of the litigation 
9 dispute, and it is not only those lawyers who are called on to advise 
insurance companies who may feel the need of a useful book on insurance 
law. ‘ 

Of these two books, Mr. Wickens’ is concerned only with life 
assurance, as he prefers to call it, although the logical or etymological 
basis of the distinction that is said to require one to speak of “ life 
assurance ’’ and “ fire insurance ’’ has always eluded this reviewer. His 
book is designed to appeal to a twofold audience ; it is written to assist 
members of the staffs of life assurance companies as well as lawyers. 
The statutory provisions with which Mr. Wickens is mainly concerned 
are those of the Commonwealth Life Insurance Act 1945, and he does 
not deal with those State Acts which still govern contracts made intra 
State by State Government Insurance Offices. With this exception, 
which was made to avoid cluttering the text with constant provisos, 
the book well covers the whole field of life assurance law, and deals not 
only with such questions as the formation and interpretation of life 
policies, their assignment or charge, the extent of the protection of the 
proceeds of a policy against creditors and the powers of personal repre- 
sentatives to collect policy moneys, but also with the effect of statutes 
relating to income tax and land tax, and death duties, stamp duties, and 
gift duties on insurance policies. He aims, not to discuss every detail 
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of the law or to cite every case, but to give a complete statement of the 
main principles of the law relating to life assurance. Some of his 
material, being intended for non-lawyers, may be thought superfluous for 
lawyers, but this is not true of the greater part of his book, which will 
be found a useful and practical work by those ae a statement of the 
principles of the law in relation to life policies 


Probably no practising lawyer in Australia needs an introduction 
to the works of Mr. Joske. His Law and Princtples of Insurance, now 
in its second Edition, deals with the general principles that govern all 
branches of insurance law, and with the application of those principles 
to life, marine, fire, motor accident and workers’ compensation insurance. 
Since the first Edition, the Life Insurance Act 1945 has been passed, 
and there has been a good deal of State legislation in relation to motor 
insurance and, in addition, numerous decided cases. Mr. Joske con- 
centrates on Australian legislation and case law, and his book forms 
an excellent Australian Supplement to the larger English works, such 
as MacGillivray on Insurance and Shawcross on Motor Insurance. 
Needless to say, he makes the relevant Australian decisions on the 
subject readily available to the reader. In another field of law there 
are many Australian lawyers who (to adapt a slogan) commence their 
research with Joske ; they can do it with confidence in this field also. 


H, 1. -GEBBS 


Australian Patents: The Australian Patents System Explained. By 
H. N. Waker. (The Law Book Co. of Australasia Pty. Ltd. 
1949. xxiv and 197 pp. £1/5,-). 


Mr. Walker's aim is the comparatively modest one of discussing in 
an elementary way and in untechnical language the provisions of the 
Patents Act and Regulations as they affect the normal person who has 
invented something and to give practical guidance to those who may 
desire to apply for the grant of a patent. He has not intended to write 
a legal textbook, or, indeed, a book for lawyers. None the less, the 
lawyer seeking an introduction to patent law and practice could do 
worse than turn to this book, and a solicitor faced with the necessity of 
making application for a patent for the first time might well find it 
indispensable. 


Mr. Walker’s treatment of the effect of the provisions of the Patents 
Act is clear and readable, and is illuminated by some happily chosen 
examples taken from the facts of decided cases. It is for this reason 
that his work might serve as an elementary introduction to patent law, 
and no doubt students studying to prepare themselves for the profession 
of patent attorney will find it of particular use. However, since his 
account is intended for laymen, he gives no more than an outline of the 
main principles of the law, and, keeping the nature of his intended 
audience in mind, he cites no cases. His book, therefore, cannot be said 
to be of any merit as a legal work, nor is it likely to afford any assistance 
to a lawyer seeking an accurate and complete statement of patent law 
or seeking, for example, ammunition for use in a patent action. To say 
this is not to depreciate its value, for it aims not at legal merit, but of 
being of practical assistance in relation to matters of practice and 
procedure. 
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The real value of this book is to be sought—and found—in its 
detailed account of the procedure to be following in making applications 
for a patent, and in particular in the information it contains as to the 
preparation of specifications. On the skilful drafting of a specification 
may depend not only whether the application for a patent will be granted, 
but also whether that grant will be upheld if challenged in the Courts, 
and the draftsman has a difficult path to tread between a specification 
so narrow as to be ineffective on the one hand, and one so wide or 
ambiguous as to be invalid on the other. The proper preparation of a 
specification calls for a good deal of special skill. . Those who themselves 
lack that skill, whether they be laymen or lawyers, will find a substitute 
for the experience which they do not possess in the practical advice 
that Mr. Walker gives in relation to specifications. The knowledge that 
Mr. Walker has gained as an Examiner of Patents enables him to put 
forward many useful ideas that enhance the value of his ordered statement 
of the practice in Patent matters out of Court, and his work succeeds in 
being what it professes to be, “a practical handbook for inventors and 
others.” 

H. 


T. GIBBS 
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